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Note

At its meeting of 21 May 1969 the Inter-governmental Conference for the setting
up of a European system for the grant of patents set up 0 firut working p'lrty
to study questions reluting to patent law. At its inaugural meeting held the
same day the working party invited its chairman to prepare proposals for the
projected Convention, in preparation for the working party's future meet~ngs
(Minutes BH/GT 1/1/69 of 23 May 1969, p. 2).

The proposals assume that the provisions of the Draft Convention relating
to a European Patent Law drawn up by the Member States of the European
Economic Community in 1960/1965 will be accepted as far as possible.
Amendments have only been proposed where the new objectives of the
projected Convention or further developments in patent law appear to make
modification necessary. The Draft of an open European Patent Convention
drawn up by the Member States of the European Free Trade Association in
1965/1967 has been taken into consideration.

In order to assist understanding of the proposed amendments and to
facilitate the discussion, the proposals are presented with the
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Brussels Draft of 1965 and the EFTA Draft in parallel columns alongside.

Where the proposals correspond to the text of the Convention on the
unification of certain points of substantive law on Patenu;for Invention.
signed at Strasbourg on 27 November 1963. this has been indicated.
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1965 Draft

EFTA Draft

Strasbg. Conv.

(

KEY

indicates the 1962 Draft Convention relating to
a European Patent Law, taking into account the
amendments contained in the EEC "Patents" Working
Party's working document 2335/IV/65 of
22 January 1965.

indicates the European Free Trade Association
Draft of an open European Patent Convention,
forming the first Convention in the two-part
scheme - Annex III to working document EFTA 4/67
of 19 January 1967. This Draft was based solely
on the 1962 Draft Convention relating to a
European Patent Law, as the above-mentioned
working document of 22 January 1965 has not
been made public.

indicates the Convention on the unification of
certain points of substantive law on Patents for
Invention, signed at Strasbourg on 27 November 1963.

-2-
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before sin61e paragraphs in the 1965 Draft

in the column containing the Chairman's
proposal

indicates that the 1965 Draft does not diff~r
from tile 1~G2 Draft. This reference should
facilitate comparison of the 1965 Draft with
the EFTA Draft •

indicates that the text of the 1965 Draft has
been proposed without amendment. The square
brackets round the phrase "Board of Admi-
nistration" should, however, be omitted in
the workin6 draft.

"

(r-

+ in the "EFTA Draft" column
~

indicates that the text of the 1962 Draft
Convention relating to a European Patent Law
has been included in the EFTA Draft without
amendment.
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PRE A H B L E

Note

The preamble should indicate that this Convention constitutes between the
Contracting States a special arrangement within the meaning of Article 15
of the Paris Convention of 20 March 1883 for the Protection of Industrial
Property, last revised at Lisbon on 31 October 1958, and an international
treaty on the grant of patents effective in more than one State within the
meaning of Article 44, paragraph 2, of the Treaty of ••• for International
Co-operation in the Field of Patents •



PART l'

GENERAL PROVISIONS

Article 1
European patent law

CL-~ -I--.{~

r
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1965 Draft

This Convention hereby
establishes a system of law
concerning patents for inven-
tion, common to the Contractin~
States and applicable through-
out the territory of these
States, and known as the "Euro-
pean patent law"

Chairman's-proposal

This Convention hereby
establishes a~mm~ystem of
law concerning the grant of
pat'nts for invention, -lOio\vn'
as the "European patent law".

f-~"'-~ A--u--)~ --

EFTA Draft

This Convention hereby
establishes a system common
the Contractin~ States, for
granting of patents.

rrr1-~--~

to
the



Article 2
European patent

r
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1965 Draft

(1). Patents conferring ex-
clusive rights on their proprie-
tors shall be granted under the
name of "European patent" in
accordance with the provisions
of this Convention.

(2) European patents shall
have a unitary and autonomous
character. The unitary aspect
arises from the fact that they
are to have effect throughout
the territory of the Contracting
States and may only be assigned
or permitted to lapse in respect
of the whole of this territory.
Their autonomous character is
ensured by virtue of the fact
that they are to be subject
only to the provisions of this
Convention.

Chairman's proposal

(1) A patent for an inven-
tion granted pursuant to the
provisions of this Convention
shall be called a "European
patent".

(2) - omitted; see Art. 24 a -

(2a) The E~opean patent
ahall have the £fect of a na-
tional patent i the Con-
tracting States or which it
is granted.

EFTA Draft

Art. 2
(1) +

(2) European patents shall
have a unitary character which
arises from the fact that they
have effect on the territory of
all ~hose Contracting States
covered thereby and may only be
assigned or otherwise change
ownership in respect of all
those States.

Art. 2A
(1) Final patents granted

in accordance with Article 2 (3)
shall each constitute an indepen-
dent national patent in the State
concerned, having the same effect
as if they were granted by the
national authorities.



Article 3

European Patent Office

.(
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1965 Draft

• European patents shall be
granted by a patent office
common to the Contracting States,
which shall be called the "Euro-
pean Patent Officell•

Chairman's proposal EFTA Draft

European and final pntenLc
shall be granted by a paLent
office common to the Contractinf,
States, which shall be called
the IIEuropean Patent office".

"r
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~uropp"n Patent Court

c;rTA Dra ft

+

------ I --_._-
rro PO~_;i:lj.

1965 Draft -I Chairman' 6 ---------,- -----------------.

I

I_ omitted _• A court common to the Con-
tracting States, hereinafter
called the "European Patent Court"
shall be competent to deal, in
the final instance, with actions
relating to ~uropean patents, to
the extent to which jurisdiction
is conferred on it by this Con-
vention.

r-
I
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Ilrticle 5
Per:..;onsentitled to apply fur a ;';uropl.:anp,ILenL

j

1965 Draft

1:..;tvariant
Any natural or legal person,

or any body equivalent to a
legal person by virtue of the
law governing it, who desires
to obtain protection for an
invention with effect
throughout the territory of
the Contracting states may
apply for a ~uropean patent.
2nd variant

Chairman's propoDal

1st variant
Any natural or le~al pernon

any body equivalent tu a legal
.person by virtue of the law
gov~rning it may apply for a
~uropean patAnt.

2nd variant

or

EFTA Draft

(1) Any person desiring
to obtain protection for his
invention in some or all of
the Contracting States, may
apply for a European patent.

...r-
!

Any natural or legal person,
or any body equivalent to a
legal person by virtue of the
law governing it, possessing
the nationality of one of the
Contracting StateG, who desires
to obtain protection for an
invention with effect tilr'Jugh-
out the territory of the
Contracting Stales may apply
for a European patent.

Any natural or legal person,
or any body equivalent to a
legal person by vi~tue .of the
law governing it, posnessing
the nationality of one of the
Contracting states or having
his or its r~sidence or regis-
tered place of business in ~ne
of the Contracting States may
apply for a European ~atent.
An application for a ~uropean
patent may also be made by
natural or legal persons, or
any bodies equivalent to legal
pernons by virtue of the law
gov~rning them, possessing the
nationality of a ~late, or

-2-
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Article 5 (cont.)

1965 Draft

(2) • The application for
a European patent must be
based on one or more appli-
cations for a national
patent filed in one of the
Contracting States and
constituting first filings
within the meaning ot
Article 4 of the Paris Con- .
vention tor the Protection
of Industrial Property, of
20 March 1883, last revised
at Lisbon on 31 October
1958.

- 2 -

Chairman's proposal

having his or its residence or regis~
tered place ot business in a State,
in whioh nationals of the Contracting
States enjoy the same benefits with
respeot to the protection of.indus-
trial property as those which the
laws of such State confer upon its
own nationals. The provisions of the
laws of such states relating to judi-
cial and administrative procedure and
to jurisdiction, and to the designa-
tion ot an address for service or the
appointment of an agent, which may be
required by the laws on.industrial
property, shall not be taken into
consideration in this respect.

(2) - omitted -

Note
The designation of states covered
in paragraphs 2 and 3 of the EFTA
Draft will be dealt with in conneo-
tion with the provisions relating to
the applioation for a patent.

EFTA Draft

(2) Subject to paragraph 3 below
an applicant may. within 12 months
of the priority date of the
application, add one or more States
to those covered by the appli-
cation ; and he may, at any time
up to grant of the patent, withdraw
one or more States from those
covered.

-3-
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Article 5 (cont.)

1965 Draft

- 3 -

Chairman10 proposal 'EFTA Draft

(3) A group of States as
referred to in Article 2AU)
may require that any
application covering one
State of the group shall
cover all those States.

",.
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Coexictl'I1CC cf SUrO!1,:,.;1nand national p:!L('Il: ];;,W[;
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1965 Draft

• ']'1118 Conventi on shn] 1 llC
wi thout prejudice to t.he rj t~ht
of Contracting States to muin-
tain their national laws con-
c0rning patents concurrently
with the ~uropean patent l~w •

Cili.\irman's propos:d
--"',

_ I :';1.'1' {\ j r " f t
i------~(- ~-- ----
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Simul t:meOUG pro Lee lion

1965 Draft Chairman's proposal I
I j

j':F'l'A Draft

("
J

.r
I

• The protection given tu an
i.nv(!IlU,OIJ oy u ,';ul'ujJe~1J p;JLclIl

and the protection given by one
or more national patents granled
in the Contr~cting 3tate~ may
not be enjoyed simultaneously,
in so far as the invention origi1
nates from one anu the same I
inventor.

!

1 l 1:;;\I H 1 1 l't m 0 i ti (.'J.: l' I: t (. t. i..
~olllrucLilJb ;jtute:; Lo ueciuc
whe the 1', and on wha t te rmc, the
I.roleclioli r,iven Lo an invenLion
by a Luropcon patent and the
proLLclion tiven by a natioDHl
patent may be enjoyed simul-
taneously, in so far cUi the
invention ori[;inntes from one
and the same inventor.

+

r
r



Article 8

Other international agreements

r
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1965 Draft

• This Convention shall be
without prejudice to any
commitments entered into by
the Contracting States by
virtue of other international
agreements.

Chairman's proposal

...
EFTA Draft

+
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1965 Draft

Article Ba

Special conventions

Chuirman's proposal

Any group of Contracting
States may provide ina special
convention that European patents
shall have a unitary character as
regards their territories and
shall, subsequent to their grant,
be subject to the provisions of
the special convention.

EFTA Draft

Art. 2A(3)
Any group of Con-

tracting States may
authorize the granting,
in lieu of separate final
patents, of a single
common final patent
effective in the whole
of their territories.

"~



FART II

l' jd'.l!ij~T LAW

CHAPT:i:R I
PATENTABILITY
Article 9

Patentable inventions

r 1965 Draft

(1) ~uropean patents shall be
granted for any inventions which
are susceptible of inuustrial
application, which are new and
which involve an inventive step.

(2) Inventions within the
meaning of paracraph 1 sh~ll in
IHI r: ticulnr exclude:
(n) scientific deductions and

theories, as such;
(b) the mere discovery of

materials occuring :in n;.;:'UI"i:

Chairman'G propo~al

(1) •••

(2) "~"

(n) •••

(b)

+

El"'l'A Draft

(c) purely aesthe tic creations; I (c)

..0 1.p.

(e) •••

./-,
l

(d) mcliJods of finnndng anti
book-k~e! ing, tt~ rulps of
~ames and other systems, in
so far as they are of a
purely intellectual n~ture;

(e) med~cal treatments,
incJ..udinC r.letllOdb of
diill:no::;i G.

( d ) • Q Q

( 'i \ .:c !.r;~.~; I (~n:.is t:; :.r t ~c.:]. l; t' 1

,,', .. I]':lsl:c~;rT .":)!:V"I". ,;':1.
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1965 Draft

European patents shall not
be granted in respeot of
(a) inventions the publication

or exploitation of which
would be contrary to "ordre
public" or morality, provi-
ded that the exploitation
shall not be deemed to be
so contrary merely because
it is prohibited by law or
regulation in some or all of
the Contracting States;

(b) plant or animal varieties
or essentially biological
processes for the produc-
tion of plants or animals;
this provision does not
apply to microbiological
processes or the products
thereof •

Article 10
Exceptions to patentability

Chairman's proposal

•••

Note
Article 10 corresponds to Arti-
cle 2 of the Strasbourg Con-
vention.

+

EFTA Draft

,.
,.



Article 11
Novelty

1965 Draft Chairman's proposal EFTA Draft

(1) • An invention shall be
considered to be new if it does
not form part of the state of
the art.

(1) ••• (1) +

-2-

(2) +(2) •••

(3) Additionally, the contents (3) Additionally, the contents
of earlier applications for Euro- of. European patent specifica-
pean patents published on or afte tions published on or after the
the date referred to in paragraph date referred to in paragraph 2,
2 shall be considered as com- shall be considered as compri-
prised in the state of the art. sed in the state of the art,

provided that such patents have
an earlier priority date and
cover one or more of the coun-
tries covered by the applica-
tion referred to in paragraph 2.
If several applications for
European patents have been
filed on the same day, the

Note :
~and (2) correspond to Arti-
cle 4 (1) and (2) of the
Strasbourg Convention. The
effect of priority is to be
settled in connection with the
provisions relating to Conven-
tion priority.
(3) corresponds to Article 4 (3)
of the Strasbourg Convention.

(2) • The state of the art
shall be held to comprise every-
thing made available to the
public by means of a written or
oral description, by use, or in
any other way, before the date
of filing the application for a
European patent.

(3) Additionally, the con-
tents of European patent spec i-
fi~ations published on or after
the date referred to in para-
graph 2 shall be considered
as comprised in the state of the
art, provided that such patents
have an earlier priority date.
This provision shall apply to
the contents of the doouments
relating to applications for
European patents, or to Euro-
pean. patents, which have been
made available to the public in
accordance with Article 86 a.
The order in which the appli-
cations were filed shall also
determine how this paragraph
is to be applied in the event
of applications being filed on
the same day.

("



Article 11 cont.

1965 Draft

- 2 -

Chairman's proposal EFTA Draft

order in which they were filed
shall determine how this para-
graph is to be applied.

r-

.J""
I

(4) Paragraph 3 shall be
applied only when a Contracting
State deBignated in respect of
the later patent application
is also designated in respect
of the earlier patent appli-
cation.

see (3)

'\/)1~/..A <- J
wJ,{)

---..
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1965 Draft

A disclosure of the invention
within the meaning of Article 11
shall not be taken into conside-
ration ifft occurred within six
months preceding the filing of
the application for a European
patent and if it was due to, or
in consequence of:
(a) an evident abuse in rela-

tion to the applicant or
his predecessor in title,
or

(b) the fact that the applicant
or his predecessor in title
has displayed the invention
at official, or officially
recognised, exhibitions
falling within the terms of
the Convention relating to
international exhibitions
signed at Paris on 22 No-
vember 1928 and revised on
10 May 1948.

Article 12
Non-prejudicial disclosures

Chairman's proposal

•• 0

Note
Article 12 corresponds to
Article 4 (4) of the
Strasbourg Convention.

+

EFTA Draft



Article 13
Inventive step

Note
The firet sentence of Arti-
cle 13 corresponds to the
first sentence of Article 5
of the Strasbourg Convention. f J j :J ~."

f ,: A- I IL.l , .Jf,."J ~~'':\f;I).e'h.r"l" ') C1 ' b; .• , (\. __ _I ! ... "L--e / .. :
( J , '~j~!r ----....!. '\. I v'~f'~L____ i{) ,~)( IlL-- );1 >u c

wJ- (01 ~ 0 'U M!~l ~~
~ -- ~,/111 'w L

r
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1965 Draft

An invention shall be con-
sidered as involving an inven-
tive step if it is not obvious
having regard to the state of the
art. LIf the state of the art
also includes documents within
the meaning of Article 11,
paragraph 3, each of these
documents is to be considered,~.
together with the state of the
art relating to it, but exclu-
ding other parts of the state
of th~ art, in deciding whether
there haa been an inventive
atep~7

Note
The working party haa not yet
decided whether to include the
sentence in brackets in Arti-
cle 13. The need for it is to
be examined further.

Chairman's proposal

••• +

EFTA Draft
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1965 Draft

An invention 8hall be con-
sidered as susceptible of indus-
trial application if it can be
made or used in any kind of
industry, including agriculture.

Article 14
Industrial application

Chairman's proposal

Note
Article 14 corresponds to
Article 3 of the Strasbourg
Convention.

+

EFTA Draft
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Hllill'l' Tu 'J'II;', J ".'I'b1.'1'

IorLicle 1~

Hi£ht to obt.;.tin II bllropl':IrJ p;.t.l:ut

r
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1965 Draft

(1) Subject to any provisions
to the contrary in the n~tional
law relating to invention~ by
persons employed b,Y ,I busi n£'I.;:;
enterprise, ali instit.ution 01' ;,

public authority, the rie;ht to
a J:.:uropenn pi.1tent slwll bclonf to
t I.e i nv c:n tor 0 r hi oS us s i GrJ C (, • J r
several persons have made Dn
invention independently of each
other, the ri,ht to the Europl.un
pateut slie,ll belong to the fir~t
persoll to file a pntent iiJ:pli-
cCltion wi th the EuropEan I'alent
Office.

(2) • For the purposes of
proceedings before the ~uropeAn
Patent Office I the person llIakil1(~
the pClt.ent applicHtioll f;t1"ll he
dee medt 0 bee n t i :.1 edt 0 e x l r. i '.C
lbr- drill rcf(~rrf'd 1.0 in'
II.:,T','! n.;.];

C}w irmi.Jn I s propos<.Jl

(1) •••

( ...' ) ...

I.
I

I

t..F'l'h Druft

( 1) +

U.) +

r
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r,:Lcni. :,pp1ic,;LiuJW L,Y j'er:'on;: 11('L ! ntil..ll.:.; : I) ,'j

~._--_._------------ -_.,
1 ')D.? 1Jr1.1ft i Chairllw/1 's 1'1'0 ))osa.1 ! EF'l'j. Draft

r

(-1) If the el~sential elements of (1) If the e3sential C1CIIIClltr,
LIn applica.Lion for a European patent :01' un app:ication for a Eurol'f'nn
o.r or a }:;ul'opean patcnthave been 'patcnt Iwvc been unlawfulJy nl/-
unlawfully obtained from the inven- :t,Jincd frum tile i nventioll or
U.UII of allo L11()r, the pCl'tiOn injured another, Li,t: peroon in,iureJ u.Y
by I;ucll olJtaininr.; muy request ti,ut sucil ol>tailJin:; may requlJ::; l. Lit;.t
tltt: uppJicution or the puLl:lJt be the OlpjlJicatiolJ be u~:H;il.~lI('d tu
as~;if-ned to him or that his right hir,l or that his ri(.!;ht to the
to the pulcnt be confirmed. 'J'his putCllt lie confirmed. 'l'lJis pro-
provisioll shall apply in evcry cusc vision :.:;}ul1J ",p}Jly in every CLwa
ill wl,ieh tlIe upp] icution 1'01' u Euro- in which the applicLlLion for a
pNl1l }J:ltcnt has been made by Ll pcn;ollEuropean p;\tenL liar; been made by
not entitled to do so under ilrti- U JlC'rson nut cllt.itJed to cia :;0

cle 1), jJa.1'ar;raph 1. under j.,rticle 15, pa.raf:ri'1jlh 1.

(1) +

(2) If no action has been
brou('"lIL under parar~rnpli 1 vJitliin u
p"riod '('J five y(:al'G 1']'0111 the clut.e
of j!l'bi ic~,tion of the; l':r~.lIlt of tile
}ll'llv.i.siolwl r,uJ'ul>eun pL> tell t, tlle
riGht 1'eferrc:C: to in J.:art>!~r(JIJJI.)
l:~L,i1.J1ap:;€ unJ css tlw }l)'o~-.ri(.:Lor
of the patent nc(!uired the 1",atcilt
in lJ,.u ft.-.i U!.

(c.) The right referred to i'l I (2) The ri r:h t rc l'erred to
l,a1'a[,:r";'1\ '1 :.:lj;,J1 la}J~;c UJllf':;:: i 1.1111 parar.:r['l'h 1 may not be
j.:.: c;.:!'rci:.;ed by :'\1 LICL.i',)1li)),uu'.'I:L le~crcised arter cOld'iI'l~~ltj()JI
pril)r [.0 t!l,' IT. It; (Ii. till' ,.•;.ll.(l- :of the Europcall p,ltent..
.(. .( " I ",. ,.. '., I~'.V' .' .Ilc": . . : .• • \.,J •• •. Co I • c .. L.l. I '" J. ell 1 I ~'I

I); .:..,.,' (.: ... ~:': iJ: Lj o~,;:! J i:\'i of tj,(: I
\.;".Jll-;.Ct .. (.IJ" .. ;v.le: .. :,.Ilni] IJ()~, I.e:

rr:::i1C',-i.c.~C(: "~'1: ~.:.:~ .. :. i

[:i.VCll ill f:Jvoul' of. ;'. PC{';.:UII'....l('
h'.I:: lT01.',';h t :!l. ~:c::inlJ uUJcr pu-r:J-
[;r.:q:h .1, t-:'lt IJf;'l':-,o:J nmy, providerl

.r--
t

(.:) :r! . j :L n;\1 (~c (;j ~)j (11. j:;; (3) 1r [l rill:ll decision if;

,i veli in favour of u person who
1J.:l:: brought all action under pnrR-!
,oraI'll 1, ttl" t person may, pro-

() +

-(.-
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_____________________ • ._. __ ._-:- • •• _. 4 _

tha t the IJrovisional Euro renn
pulent h:u, not yet been con-
firmed, file a new application
in respec L of the sc..:.meillvenLion
within a period of three months
foll,owinG the final decision. In
so far as the subject matter of
the new application does not go
beyond the description given in
the original application, the
new patent application shall
be deemed to have been filed on
the date of the earlier appli-
cation and shall enjoy the
right of priority where appli-
cable. The original application
for a European patent shall be
deemed to have been withdrawn
and nny provisional European
patent shall be deemed to have
lapscd once the injurcd party
has filed a new application.

G

1~}(») Dru rt

Note
j'nragrapl1l33, 4 and G have been
included i1l the Implementing
Regulations.

CII:l LI'lIl:1il':; 1,I'I)l'o:,;;I.! I

vided tl.nt the ",uropenn potent---r:
hnG not ye ~ br~~n :r~:lllted, fi 1e i
a new arp11cat::.0 II ], n rI; :j pcC I: I
of the SLlllle invention wilhin
a period of three monthu follow- I

in/j the fiJwl deciGion. III :";0

far as the subject matter of
the new appl ica Lion doe:.;not
go beyond the description given

I in the oriGinal application,

I, the new patent application shall

I
be deemed to.have been filed on
the date of the earlier applica-
tion and shall enjoy the rir.ht
of priority where applicable.
The original application for
a Buropean patent shall be
deemed to have been withdrawn
once the injured party has
filed a new application.

(4) +

(5) +
(6) +

:~;i"Tjl lJl':,t'L

,. " ....



'l'hc jnv(;ntor GlJU,11 h',vl' tllf'

r i r Ii t, vi t, - a - vis t.Ill! Ll P P 1 i c '.:II L j 0r
,I l:uroi (';.11 p:,tent, \.0 be menl i,~l),(.d
<I:; such uefore tIll.' •.,lIl'o}Jf::.n i;deLL

L:;'fice.

r

./.
I

II rt i c J (, i '7

hight of thr- inveld.ur to in milition('d ;;:. !;IJch

----------_._---_.--- .. - ..-_.-,
'llj(J~ Drilfl Ch;.j rm;'n'[; Pl'UpOG;tJ LF'l'i, IJr;lft

-------------1---------- ..---------1--------

'i'll,' inventor sl.al} h ..,v( !
tlie l'J(ht, vis-a-vi[' tbe I
;JPI,lic;.llt for or thl' proprietor I
of c' l,ll:"oJ;Ean JluLent, to bl! !
rnCIi L ion t' d !l S SUc h t e l' 0 l' (' t h £:. I
LlIl'opl-:ln Fatent Office. I

!
Nole
TIle s(cond sentence hus b(~en
i/lcluded ill t.he ImplemeLlin[,
1< c' r u 1;I t. i u 11 S •

~:,
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i,rticle 18
'l'erritoriol scope 0 f a iuropean pn t.P.11 t

J

1')tJ:> O1'aft

European potents shall have
effect tlll'ol,ghoutthe terri tories
of the contracting States to
which this Convention applies
by virtue of Article 209.

C)w irlllull':" Pl'opuu:ll

- omitted j see article c,
P[I r IJ Er [l ph;'" IJ -

1:;1"'1'/1 Dr/lIt

~ A European patent

I
, shall, on grunt, twve

effect in such of the
Contracting :..italesas
were covered by the
application for a patent.
Subject to Article 24(3C)
it may subsequently b~
surrender~d in respect of
one or more of those
States in accordance with
Article 124.



Article 19

1-' ri 0 l' n:::t i 011;; J r j :~~1t~,

_._-------------_._----------------~-------

r

.r-
I

11,'f)~l ur:d't

(1) in the event of /l

11:.1:iOIl:d. pntent hi:ving b.:<.:n
m:idc avui 1;.lb1e to the !muijc
in a Contracting Stat8 on or
:, r t (~r 1.: led, , Le l' l~ fur l' edt 0 j n
,,,'Lelc- 11, 'pi,r,Agr,l];h 2, in
r":.I','ct of Lilt.! wIlDIe or pill't of
an invent ion which forms Lhe
subject of 0 ~uropeun pat0nt,
but having a priority dULe
••',I'jicI' lh,:n ttHlt ,:1' th,}
~';lll'() .c<,n pi,lcnt, tile effect
uf tIle l~uroJle,'11 l'ab:l1t :;i1il!.l
not extend to the territory of
the SLl Le in qUC:jtiOIl, in so
Iiir us tbe ;';uro~jean :;':lt8I1t
covers the L;~,II1Csubject matter
.:1":' the natienal pat,o,llt. rL'he
same shall apply in the event
of an app .•icuti:.n for a
l1ilLional Pi' L'.:llt :l',ving uecn
m::ide avuj lable to tne ",uolic
uncier the S:lIae conui tL II!:;, wh0re
Stl c h EJ,PPl. i CLi ti on pro vi sl.'o,HH.'.lly
cor:fers the saIne pr0t:ection uS
a na til",;ni.l pa tcn t.

( 2.) I f [ln tl, 1'li c ::(t .1. 0 n f 0 I' :J.
!1" U ollt,l p:l t'.:nt ,lLidI 11:..'0 been
1.. :,:.iL' '~v:.jj: .. :,1,: La t~\(' •.u:).! ie

Gil a i rlllan 's fJ ru 1"0 :.,,3.1.

- olllit.L~d -

I~ote
li'lie exi:j tell ce of a P' j or
\l;. :.i 0 IJal r i <: Ii l i ~;L0 \)e D.

grvund, in t;lC Con Lr,l'; Linl~
..:it.ate in,ue;;lion, for LI;o
revoca:ion of a ~uro~nD.n
!):IL'llt.

j~l"'l'1\ Draft

(1) In the evenL of u
rw Liona1 patent hav~np; been
granLed in a Contracting State
in respect of the whole or
pc.rt of an invention which
forms the subject of a ~tlro-
1-'ean patent effective in lhaL
coun try, such na tional p:; l8 n l
having been published on or
after the date referred to
in Article 11, puragraph 2,
~uL having u priority dale
curl ier than thu t 0 l' Lhe
~uropean patent, the effect
of lhe t:uropeun paLunl shall
not extend to the territory
of the State in question, in
50 far as the European PI,'ten t
covers the same subject mutter
as the national patent.

(2) +

:.; 1; .~? r t: .1:'
I . 0 I"

.; r. ~ j : i 'oJ Il :: :: t: ; .\1t ":,
I'll:" Ilrd, GOI.~."r '\. \.. ...
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1965 Draft

same protection as a national
patent, a court hearing an action
for infringement of a European
patent ahall stay proceedings, on
petition being made, in so far
as tho European patent covers the
same subject matter as the
application for a national patent
and the infringement was committed
in the territory of the State in
question.

(3) • If an application for a
European patent and an application
for a national patent, covering
the aame subject matter, have the
same priority date without the
priority of the one having been
claimed in support of the other
and without the priority of one
and the same application having
been claimed in support of both,
the application for the European
patent shall be deemed to have b~
filed after that for the national
patent •

Note
Paragraph 3 was paragraph 2 in
the 1962 Draft.

Chairman's proposal EI"'l'A Draft

~,"
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,
(originally the 2nd variant of article 20)

;"ight.l;,:o:1fcrrC'd b:, n l'"uropean pat.ent

1Yb5 Draft I l:llairlllull'l.propolOal

2nd vllriant

EF'l'AUraft

2nd v~Jl'illnt

.r

.,r"
\

(1) • A european patent shall
confer on its proprietor in
ench of the Contracting Stat.es
t.he same rights as would be
cunferred by a national patent
grunted in that State. Any
infringement of the rights of
the proprietor of a European
patent shall be dealt with
under the laws of that State.

(2) The provisions of
Article ~ tel' of the Paris
Convention for the Protection
of Industrial Property and
of Article 27 of the Conven-
tion on International Civil
Aviation of 7 December 1944
shall not apply to the
vessels or aircraft or land
vehicle3 nf the Contracting
States for the purposes of
excercising the rights con-
ferred by a ~uropean patent.

0) Paragraph 1 shall not
apply to provisional European
patents except as provided
for in AI'Ucle 21, p:,1"" .n'", r!.
2, and Articles '7r.[) .wd :(.

(1) A ~uropean putellt shall
confer on its proprietor, from
the elale of i,ub]ical.ion of its
grant, in eacll Guntructinp;
State in rNlllcct of which it is
granted, the same rightG as
would be conferred by a
national patent granted in
that State. Any infrinRement of
the rights of the proprietor of
a European patent shall be
deal t wi th under tile laws of
that State.

(2) - omitted

(3) - omitted; see
Art. 20 bis and 20 tel' con-

Icerning protection resu:ting
~ fl'Ofi, u ~"'l!'(;i.ec:; !).~tent
,applicution -

( "I) /I ~urop( an po ten t con fers
on j 1.:.- proprietor in eilclt of
the COil lrilcting S te tes tile SU'lle
l'ights iJS would be conferred
b,y u. lWI. ional paten t grullLcd in
that States. Subject tu
ilrt"icle 1'/6, any infringt!ll1ellt
of the ritjhts of the proprielor
of it ~;ul'Opean"patent is I.u be
dealt with under the laws of
that St.ate.

(2) - omitted

U~ - omitted -



Rights confurred by u l~u['opcllnpa Lunt applica Lion at"LeI' publica tion

______________________________________________ II1'II

r

I
i
1
I
I
t.,'

11 .

1965 Draft

Article 20bis

Chairman's proposal

1st variant
(1) A European patent application shall,

from the date of its publication, provisionally
confer upon the applicant such protection as
is conferred by the law of the Contracting
State on the earliest domestic publication
provided for by law of an unexamined appli-
cation for a national patent. Article 21,
paragraph 2, shall apply.

2nd variant
(2) Each Contracting State shall ensure,

in respect of its own territory, that a
European patent application shall confer upon
the applicant such.protection as is conferred
by thi lai ~f that State on the earliest
domestic publication, provided for by law, of
an unexamined application for a national patent.
It shall ensure at least that, from the date
of publication of a European patent application,
the applicant can claim appropriate compensation
from any person using the subject matter of the
application in the said State although he knew
or should have known that the invention used
by him constituted the subject matter of a
European patent application. Article 21,
~aragraph 2, shall apply •
...3rd variant

(1) A ~uropean patent application shall,
from the .date of its publication, provisi-.
onally confer upon the applicant such pro-
tection as is conferred by Article 20.

EFTA Draft

..
r

- 2 •.
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Article 20 bis (cont.)

1965 Draft

- 2 -

Chairman's proposal

(1a) Any Contracting State may stipulate,
in respect of its own territory, that a
European patent application shall not confer
such protection as is conferred by Article 20.
In this event, such State shall ensure at
least that, from the date of publication of a
European patent application, the applicant can
claim appropriate compensation from any person
using the subject matter of the application in
the said State although he knew or should have
known that the invention used by him consti-
tuted the subject matter of a European patent
application.

(1b) Article 21, paragraph 2, shall apply.
1st to 3rd variants

(2) Any Contracting State which does not
have as an official language any of the
languages specified in Article 34, paragraph 1,
may stipulate that provisional protection in
accordance with paragraphs 1 and 1a above
shall not be effective until such time as
a) a translation of the patent claims has been

made available to the public in one of ita
official languages, or

b) a translation of the patent claims into one
of its official languages has been communi-
cated to any person using the subject matter
af the application in the said State.

EFTA Draft

- 3 -
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Article 20bis (cont.)

rl
I

1965 Draft

Note:

Chairman's proposal

(3) Once the refusal of a European paLent
application or of 0. European patont huo uocome
final, or once a European patent application
has been withdrawh, the Buropean patent appli-
cation shall be deemed never to have had the
effects set out in paragraphs 1 and 1a above.
Where the designation of a Contracting State
is withdrawn, the same shall apply in respect
of the effects of the European patent appli-
cation in that State.

EFTA Draft

r

"

'1

The proposal offers for discussion three solutions concerning the provisional'protection conferred
by a European patent application once it has been published.
The first solution corresponds to Article 29 of' the PCT. The second solution leaves it to domestic
law to ensure provisional protection but requires that the applicant should at least be able to claim
payment of appropriate compensation for the use of his invention.
The third solution, following Article 20d (or, in the second variant, Article 20, paragraph 3), of
the 1965 draft, provides that from the date of its publication a European patent application will
provisionally enjoy the protection conferred by the European patent under Article 20, as was the
case with the former provisional European patent.
Article 21, paragraph 2, applies in all variants; this means that the extent of the protection con-
ferred by a published Eur9pean patent application is determined retroactively by the extent of the
protection conferred by the patent when granted. Any provisional protection is also subject, in its
enforcement in the courts, to the restrictions deriving from domestic procedural lawo

..



Article 20 ,,<;~

Rights conferred by u ~uropeun patent applicntion ufter pubJic~Lioll
of the claims

r

l'

1965 Draft Chairman's proposal

1st variant
(1) 1ach Contracting State shall ensurp,

in respect of its own territory, that, from
the date of publication of the patent claims,
a 1uropean patent application shall provisio-
nally confer such rights as are conferred by
Article 20. Article 21, paragraph 2, shall
apply.

~ ...,.......•

2nd/.variant
-~ (1) A European patent application shall,
from the date of publication of the patent
claims, provisionally confer such protection
as is conferred by Article 20.

1st and 2nd variants
(2) Any Contracting state which does not

have as an official language any of the
languages specified in Article 349

paragraph 2, may stipulate that provisional
protection in accordance with paragraph 1
above shall not be effective until such time
as

a) a translation of the patent claims has
been made available to the public in one
of its official languages, or

b) a translation of the patent claims into
one of its official languages has been
communicated to any person using th~
subject matter of the application in the
said State.

EFT;', Draft

- 2 -
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ArLiclc 2Utcr (cont.)

1965 Draft

-2-

Ch;li rl'inn':, prOl'Of;rll

(5) ()II c: (~ l. lit' .0 I 0 I" II : ;; II () I" :1 l':II J "I , I' r: : I II
palclIt. :rl'pli.c,lli()n or of"" !';urOpC,"llI
plllclll: hn:" bCCOIllI' r i.Il;,l, or "'IIC(" :1

i';uropeanpatent application hOG l.)(~cn
wi thelrawn, .t.h('f';uropcrlll p,lt(!nt;1 ppl i-
cation sha11 be deemed never to h:rve
had the cffec ts se t oul in };[I rar;r,l I'll 1
above. '.Jherethe designation of n
Contracting State is withdrawn, tile
same :..;hnllapply in rC5iJCct of l.lle
e Cfects oj" the j~;uropeanpatent Hppli-
cation in that ~;tate.

Note
The proposal puts forward on]y two
variants for discussion on this
point, since it concerns the pro-
tection conferred by a pntent appli-
cation that has already been examined.
No variant corresponding to the PCT
is sUGgested, because the inter-
national application is always an un-
examined application.

EF'r " J) r;I r L

r



Article 21
Extent of the protection conferred by a European patentI

!
I
!

r

1')65 Draft

(1) The extent of the pro-
tection conferred by a European
patent shall be determined by
the terms of the claims. Never-
theless, the description and
drawings shall be used to inter-
pret the claims.

(2) * The confirmation of a
provisiunal European patent as
a final European patent shall
determine retroactively the
extent of the protection con-
ferred by the European patent.

Chairman's proposal

(1 )

(2) The ~rant of a European
}llltentGhll]l JeLerrnilleretro-
actively the exLent uf the pro-
tection conferred by the Euro-
pean patent application.

EFTA Draft

(1) +

(2) A final patent r,ranted
fo]lowing confirmation of a Euro-
pean paLent shall determine retro-
ar.!.:ivC'lythe extent or the pro-
tection conferred in that State
by the European patent.

{-.

flote
l)aral:~raph1 corresponds to Article 8(3) of the Strasbourg Convention. In the second sentence of
the German text, however, the word "Ausle~unf," has been replaced by "Verdeutlichung der rl'ragweite".
In the French version the phrase "interpreter les revelldication::;"has been replaced by "preciseI' la
portee des revendications". This difference has not yet been expresse~ in the EFTA Draft, where the
phrase "interpret the claims" is employed, as in the Strusbourg Convention.

""-~ -',
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Ril~h t of pcrcoll~l pOGSCG::;j.OIl wILl riC;11 L h~Geu 011 prior U[;8
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1965 Draft

• Any person who, if a national
pliLellL hao ueen granted in re-
spect of an invention in one of
the Contrncting Stntes, would have
had a right based on prior use of
that invention or on personal
possession of that invention,
shall enjoy, in that State, the
same rights in respect of a Euro-
pean patent for the same invention.

Chairman1s proposal

- omitten - +

EFTA Draft

r,.



CHAPTER IV

PATENTS OF ADDITION

Article 23
Term of European patent

1965 Draft Chairman I S proJ'oGal EF"l'A Draft

r * A European patent shall
cease to be valid on a date not
later than twenty years from
the date of filine; the appli-
cation.

- omi Ued - - omitted -
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.Buropean patents of addition

11765 Draft Chairman's proposal Ki."'l'ADraft
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i t { , I
! (2a) No Contracting States .'1 _/ (' ~
may be designated in respect of ; i'J',l-f.:. ..
the application for a patent
of addition other than those
designated in respect of the
application for the parent pa-
tent.

(1) ~uropean patents of
uJdi lion shall be I~ranled for I

the .improvement, development
or :,unplemen. ing of <In inven-
tion protected by u ~uropenn
patent upon application being
made sub~e~uent to the appli-
cation for such patent - herein-
after referred to as the pa-
rent patent - and prior to the
date of publication of the
lapplication for the parent pa-
!tent.

(3) The invention which forms
the subject of the patent of addi- .
tion shall not be subject to the
requirement of an inventive step
within the meaning of Article 13,
in relation to the contents of
the specification relating to the
parent patent.

(2) • A European pntent of
addition may be granted only to
the proprietor of the parent pa-
tent.

(1) European patents of
addition shall bo granted for the
improvement, development or
supplementing of an invention
protected by a European patent
upon application being made sub-
sequent to ~he application for
such patent - hereinafter re-
ferred to as the parent patent -
and prior to the date of publi-
cation of the parent patent pur-
suant to Article 85 or, in the
case provided for by Article 86a,
prior to the date from which the
files may be made available for
inspection.

r
,.
I
I

• i

!

I
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1965 Draft Chairman's proposal Ef'!'A J)raft

(4)- omitted •.•
r:

,Mr'

,/',

(3a) In lhose Contracting
States for which it has been
granted and whose law permits
the granting of patents of addi-
tion, the European patent of
addition shall have the effect
of a national patent of addi-
tion. In the oth~r Contrac-
ting States for which it has
been granted it shall have the
effect of an independent patent.

(4) A European patent of
addition shall expire at the
same time as the parent patent.
Nevertheless, if the parent
patent expires as a result of
cancellation, revocation or
surrender,. the patent of addi-
tion shall become an indepen-
dent patent and paragraph 3
shall no, longer apply. It shall
expire on a date not later than
20 years from the date of
filing the application for the
parent patent. In the event of
a number of patents of addition,
only the first patent of addi-
tion to be granted shall become
independent; the remainder shall
be deemed to be patents of addi-
tion thereto.

I

(5) The applicant for, or i (5) The applicant for a
the proprietor of, n provisional I European patent of addition
European patent of addition I may, until such time as the
may, until such time as the communication referred to
communication referred to in I in Article 101, paragraph 1,
Article 101, paragraph 1, is ,is made, convert .the appli-
made, convert the application ! cation for a patent of addi-
for a patent of addition or ! tion into an indepe~dent

.applica tion•

•

(3C).A European patent of
addition, or an application
therefore, shall at any time
cover only those Contracting
States which are covered at
that time by the parent Euro-
pean patent. Nevertheless, if
the prCDent ~uropcan patent
expires UD the result of
c"nc01111tion or nurrender, the
patent of addition shall be-
come alljn;]ependcnt patent.
In the event of a number of
patents of audition, only the
first patent of addition to
be cranted shall become inde-
pendentj the remainder shall
be deemed to be patents of
addition thereto.

(3A) The applicant for, or
the proprietor of, a European
patent of addition may, until
such time as it is decided to
confirm such patent, convert the
~pplication for a patent of ad-

o dition or the pntent of addi-
tion into an l~ .n~~nJant appli-
ention or int;, .' :r:dependent

-j-
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Article 24(cont.)

1965 Draft

the patent of addition into an inde-
pendent application or into an in-
dependent patent. If the conversion
concerns a provisional European
patent of additioni the independent
patent shall expire on a date not
later than 20 years from the date
of filing the application for the
parent patent.

Note
The last sentence of paragraph 5 of
the 1962 draft has been included in
the Implementing Regulations.

-3-

Chairman's proposal EF"l'A Draft

patent. If the conversion
concerns a European patent
of addition, the conversion
shGll be recorded in the
Hegister of European Pa-
tents and published in the
European Patents Journal;
For purposes of determining
the term of any final patent
granted thereon, the appli-
cation date of the indepen-
dent patent shall be deemed
to be. that of the pa.tent of
addition which it has re-
placed.

C3B)
(a) A patent of addition

cannot be granted after
confirmation of the
parent patent •

.4-

\
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Article 24~ont.)

1965 Draft

-4-

Chairman's proposal EFTA Draft

(b) When the parent patent
is confirmed, a patent
of addition must also
be confirmed or con-
verted into an indepen-
dent patent.

(e) A patent of addition
cannot be confirmed
prior to confirmation
of the parent patent.



CHAPTER V

THE PATENT APPLICATION AS AN OBJECT OF PROr~RTY

Artiole 240
Unitary character of the European patent application

('
"
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1965 Draft Chuirmun' 0 propo:..;ul

A European patent application
may not be assigned, and may not
be the object of special rights,
separately for individual Con-
tracting States.

Kf'l'A Draft

See Art. 25(1)

r
r



ArLlc~e L~

Assicnment of a ~uropean patent application

(
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1965 Draft

(1) A ~uropean patent may not be
a[;Liic;nedexcept in its entirety and
[or-the whole of the territories in
which it i3 effective. 'l'l1ispro-
vision shall not exclude an assign-
menL in th(~form of co-ownerGhip.

(2) • The aGsienment of a Euro-
pean paLent shall be made in wriLing
3nd ~hal]. require the signature of
l.he parties to the contract.

(3) 'l'hea:5sir:nmentshall be re--'corded in the Register of ~uropean
Patents at the request of the
interested party or of one of the
interested parties on production
either of the original or of a
certified copy of the assignment
deed, or of official documents
verifying the assiGnment, or of
such extracts from such deed or
documents as suffice to establish
the assignment. The request shall
not be considered as made until
such time as the fee prescribed
for this purpose by the Regula-
tions concerning fees made pur-
suant to this Convention has been
paid.

Chairman's proposal

('I) - omi t ted i see Art. ~:J.a -

(2) 'J'heast;ignment of a Euro-
pean p<I tell L appJicilLioll :,;]\<111 l>(~

made in writing und shal} require
thc.~)i(jrlL1tureof the parLie:.;La
the contract.

0) ...

(1) +

(2) +

U) +

EF'rA Draft

-2-
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Article 25 (cont.)

1965 Draft Chairman's proposal BFTA Draft

,.
r

(II) +

(5) +

(6) +

(I.) •••

(6) - omitted -

(5) The assignment shall not
~ave effect vis-a.-vis the Euro-
ean Patent Office until after
't hus been recorded in the
egister of European Patents.
t shull only become effective
a the extent to which it is
erified by the documents
eferred to in paragraph 3.

(4) '1'heEuropean Patent Office
shall retain one copy of the docu-
mento referred to in paragraph j
LInd ::;hallallow acceaa to thcoe
documentG on request, after tllC fce
referred to in Jrticle 162, paru-
gra ph 3, 11,,'.5. bee 11 paid.

(5) The asaicnment shall not
have effect vis-a.-vis the European
Patent Office, and may not be
cited against third parties, until
after it hua been recorded in the
Register of European Patents. It
shall only become effective, and
may only be cited, to the extent
to which it is verified by the
documents referred to in paragraph 3.
Nevertheless, an assignment, although
not so recorded, may be cited against
third parties who have subsequently
acquired the European patent or
rights in such patent and who acted
otherwise than in good faith when
introducing the request to have
these rights recorded in the Registc~
of European Patents. I

I
I

(6) - omitted -

I
• I

/-',

\
I

I
I
I
I
I

\

Ir
"

!

I
i,



Article 26
Mortgaeing of a European patent application
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1965 Draft

(1) • A European patent may not be
m9rt~agcd save in its entirety and
for the whole of the territories in
which it i.8effective.

(2) A European patent shall be
mortgaged in accordance with the
law applying to the mortgaging of
national patents in the ~ontracting
State in which the proprietor of the
patent is ordinarily resident or has
his registered place of business.
When the proprietor is neither ordi-
narily resident nor has his registered
place of business in one of the Con-
tracting States, the law to be applied
shall b~ that of the Contracting State
in which the agent appointed or the
address for service chosen in accor-
dance with the terms of Article 172
has his place of business or is si-
tuated. If, by virtue of the pre-
ceding provisions, the right of
mortgaging can be construed according
to the law of several Contracting
States, the parties shall stipulate
which of these laws is to apply.

(3) As long as the mortgage of a
European patent remains in the Re-
giser of European Patents, otner
mortgages may not be created save
in accordance with the law of the
Contracting State which applies to

Chairman's proposal

(1) - omitted; see Art. 24a -

(2) A European patent application
shall be mortgaged in accordance
with the low applying to the mort-
gaging of national patents in the
Contracting State in which the
applicant is ordinarily resident
or has his registered place of busi-
ness. ~hen the applicant is neither
ordinarily resident nor has his re-
gistered place of business in one
of the Contracting States, the law
to be applied shall be that of the
Contracting State in which the
agent appointed in accordance with
the terms of Article 172 has his
place of business. If, by virtue of
the preceding provisions, the right
of mortGa~ing can be construed
according to the law of several Con-
trncting States, the parties shall
stipulate which of these laws is to
be applied.

(3) As long as the mortgage of a
~uropean patent application remains
in the Register of European Patents,
other mortgages may not be created
save in accordance with the law of
the Contracting State which applies

EFTA Draft

- omitted -

-2-
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Article 26 (cant.)

1965 Draft

the rCf,istercu mortgage. Any unre-
gi::;teredmortgac;e created prior to
the ra~iGtration of 0 particular
mortr,ac;eshall be deemed to have been
created in accordance with the law
applicable to the registered mort-
gage.

(4) Paragraphs 2 to 4 of Artic-
le 25 shall apply mutatis mutandis.

(5) The mortgaging of a European
patent shall not have effect until
it has been recorded. in the HegiuLer
of European Patents.

(6) • The mortgaeinp; of a Euro-
pean patent shall be governed by the
law of the Contracting State in
accordance with which the mortgage
has been created or is deemed to
have been created, except as other-
wise provided in this Convention.
Jurisdiction in respect of the
mortr,nge shall be wiLh the courts
or other competent authorities of
the said Contracting State.

(7) - omitted -

-c-

Chairman's propoGal

to the regi::;LercdllIortl:al~e.AlI.YUll-
r(JI~iuleredmortgul~e crea led pl"lor
to the l'PI~iGtrat:ionof a p:lrLicll.lar
mortp;ar,eslwJ 1 be deemec'lto !Irlv(,
been crented in accorc'lnncewiLli thr.
law applicable to the registered
mortgap;e.

(4) •••

(5) The morteaginG of a European
patent application shall not have
effect until it has been recorded
in the Register of European Patents.

(6) The mortgaging of a European
patont application shall be governed
by the law of the Contracting State
in accordance with which the mort-
r,ap;ehas been created or ioS deemed
to have been created, except as
otherwise providcu in this Convell-
tion. Jurisdiction in respect of
the mortguee aha11 be with the
/courts or other competent7
;uthori ties of the said Contr:lc-
ting State.

(7) - omitted

Er'T" Draft

,.
,.



Article 27
Other ri~hts in rem \'Jithrespect to a Eurol'ean patent upplicaLion

r

r,

1965 Draft

Article 25 and paragraphs 2, 3
and 6 of Article 26 shall apply
to rights in rem established by
contract, in respect of European
palents other than mortgage
rights, and, as far as possible,
to riehts in rem established by
law in respect of European patents.

Chairman's proposal

Article 25 and para~raph5 2,
3 and 6 of Article 26 shull
apply to riGhts in rem
established by contract in
respect of European patent
applications, other than
mortgage rights, and, as
far as possible, to rights
in rem established by law
in respect of European patent
applications.

EF'TA Draft

- omitted -



Distruin t of ;~uropean paLcnL applica tionG

(2) Proceedings in distraint in (2) Proceedings in distraint
respect of a European patent shall in respect of a European patent
be originated by the competent application shall be oricinated
authorities of, and pursuant to by the competent authorities of,
the law of, the Contracting State and pursuant to the law of, the
in whose territory the proprietor Contracting State in whose
is ordinarily resident or has his territory the applicant iG
registered place of business. If ordinarily resident or has his
the proprietor is neither resident registered place of business.
nor has his registered place of If the applicant is neither
business in the territory of one resident nor has his registered
of the Contracting States, the place of business in the terri-
relevant law and competent authori- tory of a designated Contracting
ties shall be those of the Con- State, the relevant law and com-
tractin~ State on whose territory petent authorities shall be
an acent has been appointed or an those of the Contracting State
address for service chosen accor- on whose territory an agent has
ding to the terms of Article 172. been appointed according to the
If no agent has been appointed terms of Article 172. If no
and no such address chosen, the agent has been appointed, the
relevant law and the competent relevant law and the competent
authorities shall be those of the authorities shall be those of
Contracting State in which the the Contracting State in which,
European Patent Office is located. the European Patent Office is

located.

.r.

J"'
\

1')65 Draft

(1) • A European patent may not
be subject to distraint or to
oth~r measures of execution, Rnve
in its entirety and for the whole
of the territories in which it in
effective.

Chairman's proposal

(1) - omitted; Rna ~rL.24n -

h 1"'1'J\ . Dr 1J r t

- omitted -

"r

-2-
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Article 28 (cont.)

1965 Draft

(3) If, pursuant to paragraph 2,
the authorities of several Contrac-
ting States arc competent, the
authorities of the Contracting State
on whose territory the first dis-
traint was effected shall have ex-
clusive jurisdiction. Distraints
effected in other Contracting States
must be renewed on request by the
authorities with exclusive juris-
diction and shall be deemed to be
effected on the date of the initial
distraint. The competent authorities
of Contracting States shall transmit
a copy of the documents relating to
the distraint to the European Patent
Office.

(4) The distraint of a European
patent shall have no effect vis-a-
vis the European Patent Office or
third parties until such time as it
is entered in the Register of Euro-
pean Patents. Nevertheless, a dis-
traint which is not so entered shall
have effect vis-a-vis third parties
who have subsequently acquired the
European patent or rights in such
patent and who acted otherwise than
in good faith when introducing the
request to have these rights entered.

-2-

Chairman's proposal

0) ...

(4) The distraint of a European
patent application shall have no
effect vis-i-vis the European
Patent Office or third parties un-
til such time as it is entered in
the Register of European Patents.
Nevertheless, a distraint which is
not so entered shall have effect
vis-a-vis third parties who have
subsequently acquire~ the European
patent application Lor the Euro-
pean patent granted on this
application7 or rights in such
patent application lor in such
paten!7 and who acted otherwise
than in eood faith when introdu~ing
the request to have these richts
entered.

EFTA Draft

-3-



Article 28 (cont.)

1965 Draft

(5) Distraints shall be registered,
free of charge, upon notification by
lhe competent national authorities.

-3-

Chairman's proposal

(5) •••

E.rTA Draft

r

r,

(6) After the tliotraint hUB been
reeistered, the transfer of the Euro-
pean patent concerned or the grant of
other rights pertaining to that Euro-
pean patent shall not be entered in
the Register of EuropeanPatents, un-
less the request for the entry is
accompanied by a declaration on the
part of the creditor in whose favour
the distraint has been registered,
indicating that he consents to such
entry.

(7) The preceding paragraphs
shall apply mutatis mutandis in re-
spect of distraints on the Ground
of contested proprietorship, or in
respect of other protective measures
under civil law, relating to a Euro-
pean patent.

(8) Paragraphs 1, 2, 3, 5 and
6 shall apply mutatis mutandis when
bankruptcy proceedings have. been
filed in respect of the estate of
the proprietor of a European patent.
Nevertheless, for the purposes of
this provioion, the registered place
of business referred to in para-
graph 2 shall, in respect of a bank-

.(6) After the distraint has
been registered, the transfer of
the European patent applicalion
concerned or the grant of other
rights pertaining to that Euro-
pean patent application shall
not be entered in the Register
of European ~atents, unless the
request for the entry is accom-
panied by a declaration on the
part of the creditor in whose
favour the distraint has been
registered, indicating that he
consents to such entry.

(7) The preceding paragraphs
shall apply mutatis mutandis in
respect of distraints on the
ground of contested proprietor-
ship, or in respect of other
protective measures under civil
law, relating to a European
patent application.

(8) Paragraphs 2, 3, 5 and 6
shall apply mutatis mutandis when
bankruptcy proceedings have been
filed in respect of the estate of
an applicant for a European
patent application. Nevertheless, I

for the purposes oftillEprovision,
the registered place of business
Ireferred to in paragraph 2 shall,
I

"/.

-4-
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Article 28 (cont.)

1965 Draft

rupt,who is the proprietor of a
European patent, be the centre of
his business activity. The pro-
visions of this paragraph shall
apply to any other legal pro-
ceedings with a view to jointly
paying off the creditors from
the estate of a debtor who is the
proprietor of a European patent.

-4-

Chairman's proposal

in respect of a bankrupt, who
is an applicant for a Buropean
patent, be the centre of his
business activity. The pro-
visions of this paragraph
shall apply to any other legal
proceedings with a view to
jointly paying off the credi-
tors from the estate of a
debtor who is an applicant
for a European patent.

EFTA Draft



J\rlicle z8u

Continuine; effect of rip:hts in respect of n patent Dpplication

,-
"

.r--,

1965 Draft

(1) Articles 25 to 28 shull
apply mutatis mutandis to appli-
cations for a European patent.

(2) The rights which third
parties have acquired in respect
of an application for a European
patent shall continue to apply
to the European patent granted
on such application.

Chairman's proposal

(1) - omitted -

(2) •••

EFTA Draft

,-

-- -----------_.,-,--~--------------------~'!'.===



Article 29

Contractual licensing of a European patent application

.r

/"'.
I

1965 Draft

(1) • A European patent may
be licensed for the whole or
part of the territories in
which it is effective.

(2) The provision of para-
graph 1 of Article 2Ga
applies with regard to a
patented article lawfully
put on the market by the
licensee. For the purpose
of the application of this
provision, the lawfulness of
putting the article on the
market shall be determined
without taking account of
any clauses of the licence
which provide for territorial
limitation.

(3) Paragraphs 3 to 5 of
Article 25 shall apply
mutatis mutandis to the
grant or the assignment
of a licence in respect of
a European patent.

Chairman's proposal

(1) A European patent
application may be licensed
for the whole or part of the
territories of the designated
Contracting States.

(2) - omitted -

(3) Paragraphs 3 to 5 of
Article 25 shall apply to the
grant or the assignment of a
licence in respect of a
European patent application.

EFTA Draft

(1) .•

(2) - omitted -

(3) .•

. ..- ._ ... - _... ..... _ ..-.---------------...,---------------_._"-----_.



Article 30

Supplementary application of national law in legal transactions

r

r-
\

1965 Draft

(1) In so far as this
Convention does not itself
contain rules directly
governing legal transactions
concerning European patents,
the law to be applied shall
be the national law referred
to by this Convention. Failing
such reference, the law to be
applied shall be that agreed
upon by the parties or, in the
case of a transaction
involving only one party, the
law designated by such
initiating party •...In the event
of failure to agree upon or to
designate the relevant law, or
if such agreement or design-
ation cannot be enforced by
the court before which the
matter has been brought, the
relevant law shall be deter-
mined in accordance with the
rules of private international
law applicable in the State
of the court in question.

(2) If private international
law refers to the lex rei
sitae, the relevant law shall
be the law of the Contracting
State _on whose territory the
proprietor of the European
patent is ordinarily resident

Chairman's proposal

(1) In so far as this
Convention does not itself
contain rules directly
governing legal transactions
concerning European patent
applications, the law to be
applied shall be the national
law referred to by this
Convention. Failing such
reference, the law to be
applied shall be that agreed
upon by the parties or, in the
case of a transaction involving
only one party, the law
designated by such initiating
party. In the event of failure
to agree upon or to designate
the relevant law, or if such
agreement or designation
cannot be enforced by the
court before which the matter
has been brought, the relevant
law shall be determined in
accordance with the rules of
private international law
applicable in the State of the
court in question.

(c) If private international
law refers to the lex rei
sitae, the relevant law shall
be the law of the Contracting
5tate on whose territory the
applicant is ordinarily
resident or has his registered

EFTA Draft

(1) +

,-,.

(2) +

- ;~-
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Article 30 (cont.)

1965 Draft

or has his registered place of
business. If the proprietor is
neither resident nor has his
registered. place of business
on the territory of one of the
Contracting States, the rele-
vant law shall be the law of
the Contracting State in which
an agent has been appointed or
an address for service chosen
in accordance with the terms
of Article 172. If no agent
has been appointed and no
such address chosen, the
relevant law shall be the law
of the Contracting State in
which the European Patent
Office is located.

- 2 -

Chairman's proposal

place of business. If the
applicant is neither resident
nor has his registered place
of business on the territory
of one of the Contracting
States, the relevant law shall
be the law of the Contracting
State in which an agent has
been appointed in accordance
with the terms of Article 172.
If no agent has been appointed,
the relevant law ahall be the
law of the Contracting State
in which the European ~atent
Office is located.

EFTA Draft

.-----------------_._------------------- ..."';--------------~
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CHAPTER I
STATUS AND GENERAL ORGANISATION

Article }1
Legal status

1965 Draft Chairman's proposal EI"'rADraft

r'

-:-'

(1) • The European Patent Office
is an organisation common to the
Contracting States and endowed with
administrative and financial auto-
nomy.

(2) • The activities of the
European Patent Office shall be
controlled by the LAdministrative
Counci!7.

(1) •••

(2) •••

(1) +

(2) +

"r



Assignment of tasks by means of a special convention

r

r

1965 Draft Chairman's proposal

The European Patent Office may be
given additional tasks by a special
convention within the meaning of
Article Ba. Special organs may be
set up within the European Patent
Office in order to carry out such
additional tasks; such organs shall
constitute common institutions of
the States entering into this special
convention and shall be subject to
the supervision of the select
committee of the Administrative
Council.

EFTA Draft

See point 10 of the
explanatory note to the
EFTA Draft. (Annex II
to EFTA 4/67 dated
19 January 1967).



Article 32
Legal character

1965 Draft Chairman's proposal EF'rA Draft

r

(1) • The European Patent Office
shall be a legal entity.

(2) • In each of the Contracting
States, the European Patent Office
shall have the maximum legal
capacity given to legal entities by
the national law; in particular, it
may acquire or transfer immovables
and movables and institute proceed-
ings in ita own name.

( 1)

(2)

•••

...
(1) +

(2) +

/";
'j

(3) • The President of the
European Patent Office shall
exercise the legal capacity of
that Office.

(3) ••• (3) +
r,.

____________________ • ••__~.- •••_,m •..•.~ .•J,..I ••
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1965 Draft

(1) •

1st variant
The European Patent Office shall be

located at •••
2nd variant

The location of the European Patent
Office shall be determined by unanimous
decision of the LAdministrative Counci!7.
3rd variant

The location of the European Patent
Office shall be determined by common
agreement on the part of the Contrac-
ting States.

(2) • By unanimous decision, the
LAdministrative Counci!7 may, if need be,
create Branches of the European Putent
Office for the purpose of information
and liaison, in conjunction with the
central industrial pr0p.erty services of
the Contracting States or in conjunc-
tion with the Llnterna!ional Patents
Institute at The Hagu!/.

(3) • The creation of these Branches
may be decided upon in order to meet the
needs of the European Patent Office or
those of Contracting States or the
Llnternat!onal Patents Institute at
The Hagu!:./o

Chairman's proposal

".j
1st variant

•••

2nd variant
- omitted -

3rd variant
- omitted -

(2) •••

(3) •••

EFTA Draft

(1)

1st variant
+

2nd variant
+

3rd variant
+

(2) +

(3) +



rr.

1965 Draft

(1) • Subject to the
following provisions, the
languages in use at the European
Patent Office shall be English,
French snd German.

(2) Persons having their
registered place of business or
u~dinary residence within the
territory of one of the
Contracting States in which an
official language other than th~
languages specified in
paragraph 1 is used, and
nationals of that State who are
resident abroad, may file
applications for European
patents in that language.
Nevertheless, a translation in
one of the languages referred to
in paragraph 1 must be produced
within a period of three months
from the date of filing.

A 1'1.lC.Le )'t

Languages

Chairman's proposal

(1) •••

(2) •••

EFTA Draft

(1) +

(2) +

..
r

".
,;-

.otif':.l'

(3) Subject to the exceptions
provided for in the Implem enting i
R~~ulations, the language of an I
~pplication for a Europ~an
patent or, in the Case referred
to l.n paragraph 2, that of tlle
transla tion, must be used in a11

1dealings with the European Paten.
Office. If a document has to be
produced before the expiration 1
of a time limit, paragraph 2 I
shall apply mutatis mut~ndi~, .
provid~~ that the tran$lation I
if> pr."duc('.i ill thp. la~~ua.~e I
01 ~nl: prlic.-;edll1gs awl Jli thin .::1

0) •.• 0)+

- 2 -
- ._------------------------------~~,._.,....
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1965 Draft_.- .------ _.- ---_._.,---------
y'.~iod of one month from the
p~oduction of the document.

(4) Entries in the Register
of European Patents shall be
made in the three languages re-
forred to in paragraph 1. In
cuses of doubt. the entry in the
l,nguage of the application or~
i; the case referred to in para-
graph 2, in that of the trans-
lation, shall be authentic.

(5) The printed specifica~s
0:" European patents shall be
p~blished in the language of th~
pvplication or. in the case ro-
;~r~ed to in paragraph 2, in
i.;latof the translation; they
shall includ9 a transl~tion of
the ~laims into each of the ~h~r
two languages referred to in
p9.rAgraph 1.

Chairman's proposal

(/+) •••

(~a) Suropean patent appli-
cations shall be published in
the lan~uage of the application
or, in the case referred to in
paragraph 2, that of the trans-
lati~n; ~ translation of the
claims into each of the other
two languages referred to in
paragraph 1 snall be attached.

(5) •• D

Note
The later translation referred
to in paragraph 5 of the EFTA
Draft is to be dealt with in
connection with the provisions
cl)nc')~ll:i.ngthe European patent
i..l te::, 1.t lW5 been gran ted.

EFTA Draft

(4) +

(5) The printed specifi-
cations of European patents shall
be published in the language of
the application or, in the case
referred to in paragraph 2, in
that of the translation; they
shall include a translation of
the claims into each of the othel
two languages referred to in par~-
graph 1. Any Contracting State ~~J

-3-
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1965 Draft

-j-

~ Chairman's proposal EFTA Draft

(6) 0.0

r

"
~
(

<:..W~~~

(6) • The European Patent
Bulletin shall be published in
the three languages referred to
in paragraph 1.

(7) The patent claims con- I (7) •••
tained in the notification pur-
suant to Article 96, paragraph 2,
shall be published in the
language of the application or,
in the case referred to in para-
graph 2, in that of the trans-
15tion. The pa tent claims shall
also be translated into the other
two languages referred to in
pdragraph 10

un • The Official ."-ournalof I (.";) •.•
tho r;uropean Patent Office shall
b? published partly in all of t~c

Ilanguages of the Contracting I
3+ates and partly in the three l
In.'l(f.tntC ~ l'e:rr:~r311 ;;0 ~,n pa ra- I
"r'.,p~ 1 i'n -o"t".:}'rn't .• \y';~h t11t> Ic. I •• :.. ., ",.. •••••••• .&.....y ..•.• ,... J_
111 !1'Ll"IlC;:, '.j 11i: RJ,!\\: t ,.io~~s.

require that, for a patent to
be effective in that State,
the applicant shall furnioh a
translation of the whole
specification into the lan-
guage of that State and the
specification shall be prin-
ted and published also in
that language.

(6)+

"r

(8) +
Note
PGragraph 0 was paragraph 7 in
the 1962 Draft.



Article 35
PrivileGes and immunities

r.

'.r-
(

1965 Draft

• The European Patent Office
and its officials and other
employees shall enjoy in the
territory of Contracting States
those privileges and immunities
which are necessary to the
carrying out of their tasks in
accordance with the terms of
the provision~ laid down in a
special protocol.

•••

Chairman's proposal

+

EFTA Draft



,.-,

1965 Draft_ .._-----------------_ .•

(1) • 'l'bePresident of the
~uropean Patent Office shall en-
sure that the Office is adminis-
tered in accordance with the
provisions of this Convention
and its Implementing Regulations;
he shall be responsible for the
uc tlvi ties of the .l!:uropeunP;'l-
lent Office .!.O the LAdminlstra.-
ti ve Counci.!/o

(2) • To this end, the Presi-
dent shall have the following
powers:
(a) • he shall take all

necessary steps to en-
sure the functioning of
the organisation;

(b) • he may place before the
LAdministrative Council!
any proposal for amending
this Convention and any
proposal for general
regulationo or decisions
concerning the European
Patent Office which come
within the competency of
the-LAdministrative Coun-
cill;_ ,

(c) ~ ~e ~h&ll p)~~&r~ and im-
.:..leme'l. tn,' . ,\dg,pt ill con-
Jrmi~~ W~~~ lh~ financial
rovi..:~onsi

Administration

Chairman's profJouul

(1) 'l'hcPresident of Lhe l';uro-
peun Patent Office shall ensure
~hnt the Office is administered
in accordance'with the provi-
sions of t,lis Conven tion lind
its Implementing Regulations as
also, in so far as the ~uropean
PaLent Office is given addi-
tional tusks on the basis of u
special convention within the
meaning of Article 8a, in
accordance with the provisions
of such special convention and
its implementing regulations.
He sh~ll be responsible for the
uctivities of the European Pa-
tent Office to the Administra-
tive Council.

(2) .00

(a) 000

(b) .00

(c) 00.

(1) +

(2) +

(a) +

(b) +

(c) +

~r"l'A Druf l

t',

-2-
lII:Ial
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1965 Draft Chairman's proposal EFTA Draft

(d) •••

(3) +

(h) +

(g) +

(e) +

(0 +

(d) +

(i) +

(3) •••

o • 0

o 00(e)

(f)

(i) • he shall take part in .the dis- ! (1) •••
cussion~ of the LAdministrative
Council/relating to quebtions
which concern the European Pa-
tent Office.

(3) • The President shall ba assi~~d
by a number of V~ce-Presidentso In his
3~.~~ncL,h~ ahdlJ be represanted by one
e-:: ~I.'.; \'~.c,~..f' ,:1;):,.,i"'nt3.

(d) • he shall submit each year the
accounts, the balance sheet 3nd a
management report to the LAumi-
nistrative Counci!7;

(e) • he shall exercise sll~ervisory
authority over the personnel;

(f) • he shall appoint the officials and
employees other than those ~eferred
to in Article 37, and shall decide
on their promotion;

(g) • he shall exercise disciplinary I (g) ••0

authority over the officials and
employees other than those re-
ferred to in Article 37, and may
propose disciplinary action to the
LAdministrative Counci!! with re-
gard to officials referred to in
Article 37, paragraph 3;

(h) • he may delegate his functions to onel (h) .0.
or more officials or employees of
the European Patent Office;

r

-,' .._". ,_._.~,,---.__'-.---l- ~,~,~'-'".....-~.



Article 37

Appointment of senior officials

r

1965 Draft

(1) • The President of the
European Patent Office shall
be appointed by decision of the
LAdministrative Counci1l.

(2) • The Vice-Presidents
shall be appointed by decision
of the LAdministrative Counci1l
after the President has been
consulted.

Chairman's proposal

(1) •••

(2) •••

EFTA Draft

(1) +

(2) +

"

r

(3) • The members of the
Boards of Appeal and of the
Revocation Boards shall be
appointed by the decision of
the LAdministrative Counci17,
taken on the recommendation
of the President.

(3) The Members of the Boards
of Appeal and of the Enlarged
Board of Appeal shall be
appointed by the decision of
the Administrative Council,
taken on the recommendation
of the President.

0) +
,.r

_______ " .~o:>~~'~i ••~' ~....._.. ~ •..•



Article 38
Duties of Office

Ie",fl

/

r

1965 Draft

(1) • The officials and
other employees of the
European Patent Office are
bound, even after the termina-
tion of their employment, not
to disclose information which
by its nature is a professional
secret.

(2) • The officials or other
employees of the European Patent
Office may not, in the course of
their employment, file applica-
tions for patents either directly
or through an intermediary.

(3): The LAdministrative
Counci!/ shall fix the regula-
tions for officials and the '
conditions of service for other
employees of the European Patent
Office.

Chairman's proposal

(1) •••

(2) •••

0) .••

EFTA Draft

(1) +

(2) +

0) +



Article 39
Disputes between the European Patent Office and its staff

Jr.

"
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1965 Draft

• LAn international cour!7 shall
have jurisdiction in any litigation
between the European Patent Office
and its officers within the limits
and subject to the conditions laid
down in the regulations for officials
or arising from the conditions of
service for other employees.

Chairm~nls proposal

An Appeals Committee shall be 1+
estnbliehed for tho purpose of
resolving disputes between the
European Patent Office and its
staff. The competence of the
Appeals Committee, its composition,
and the appeals procedure, shall be
laid down in a special statute.

EFTA Draft

r
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ArlacJ.e "tV

Liability

1965 Draft----------------------_.
(1) .• The contractual liability of

the European Patent Office shall be
governed by the law applicable to the
relevant contract.

(2) • In the matter of non-contractual
liability, the European Patent Office
shall be bound, in conformity ~ith the
general principles common to the laws of
Contracting States, to make good any
damage caused by its employees in the
performance of their duties

(3) • The personal liability of its
employees towards the European Patent
Office shall be laid down in their
conditions of service or other rules
applicable to them.

(4) • {An international courY shall
have jurisdiction to hear disputes
concerning the liability for damages
referred to in paragraph 2.

Chairman's proposal

(1) •••

(2) •••

0) •••

(4)
1st variant
A Board of Arbitration shall
be established for the
purpose of resolving disputes
concerning the recovery of
damages provided for in
paragraphs 1 en 2. The com-
position of the Board of
Arbitration and the arbit-
ration procedure shall be
laid. down in a special statute.

EFTA Draft

(1) +

(2) +

0) +

(4) +
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Article 40 (coat.)

1965 Draft

- 2 -

Chairman's proposal

2nd variant
Disputes concerning the recovery
of damages provided for in para-
graphs 1 and 2 shall be decided
by the courts with jurisdiction
to decide such disputes in the

Iplace at which the European Patent
i Office is located.
I

EFTA Draft

,
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Article 41
Control of the legality of decisions of the Administrative Council

&~d of the President of the European Patent Office

~

J'

I

,.

1965 Draft

(1) • For the purpose of con-
trolling the legality of the
decisio~s of the LAdministrative
Counci!! and of the President of
the European Patent Office, the
LEuropean Patent Couri7 shall be
empowered to hear appeals from
decisions alleged to be ultra
vires, violation of a basic
procedural rule, violations of
the provisions of this Convention
or of its Implementing Regulations,
or abuse of authority, which may
be lodged by a natural or legal
person, provided that the decision
which is challenged concerns such
person directly.

(2) • Appeals referred to in the
preceding paragraph must be lodged
within a period. of two mon~h~
counting from the date, as the case
may be, of the publication of the
decision, of its notification to the
interested party or, failing these,
from the date on which the party
learned of the decision.

() • If the appeal is well
groun~ed, Lthe European Pat~nt
Co;n::.V snaIl qUc.sh the (;hallcnKed
de:; ~!~i.'J n'"

Chairman's proposal

- omitted -

EF''l'A Draft

(1) +

(2) +

(3) +

-2-
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Article 41 (cont.)

1965 Draft

(4) • LTlle AdminiGtruLive
Counci!7 or the President of the
European Patent Office sh&~l be
bound to take steps to implement
the decision. SucIJ obligation
shall be without prejudice to
any obligation which may arise
from the application of
Article 40, paragraph 2.

- 2 -

Ghair~anl5 proposal EFTA Draft

(4) •
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