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INTER-GOVERNMENTAL CONFERENCE Brussels, 9 June 1969
FOR THE SETTING UP OF A EUROPEAN . .
SYSTEM FOR THE GRANT OF PATENTS BR/GT 1/2/69

Secretariat

Working D raft
for a Convention relating to a European patent law

put forward by the Chairman of Working Party I

Articles 1 to 41

compared schematically with
the 1965 version of the Draft Convention as established by the EEC "Patents"
Working Party and

the Draft of an open European Patent Convention drawn up by the Member States

of the European Free Trade Association
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Note

At its meeting of 21 May 1969 the Inter-governmental Conference for the setting
up of a European system for the grant of patents set up a first working party
to study questions reluting to patent law. At its inaugural meeting held the
same day the working party invited its chairman to prepare proposals for the
projected Convention, in preparation for the working party's future meetings

(Minutes BR/GT I/1/69 of 23 May 1969, p. 2).

The proposals assume that the provisions of the Draft Convention relating
to a European Patent Law drawn up by the Member States of the European
Economic Community in 1960/1965 will be accepted as far as possible.
Amendments have only been proposed where the new objectives of the
projected Convention or further developments in patent law appear to make
modification necessary. The Draft of an open European Patent Convention
drawn up by the Member States of the European Free Trade Association in

1965/1967 has been taken into consideration.

In order to assist understanding of the proposed amendments and to

facilitate the discussion, the proposals are presented with the
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Brussels Draft of 1965 and the EFTA Draft in parallel columns alongside.

Where the proposals correspond to the text of the Convention on the
unification of certain points of substantive law on Patents for Invention,

signed at Strasbourg on 27 November 1963, this has been indicated.
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1965 Draft

EFTA Draft

Strasbg. Conv.

KEY

indicates the 1962 Draft Convention relating to

a European Patent Law, taking into account the
amendments contained in the EEC "Patents'" Working
Party's working document 2335/IV/65 of

22 January 1965.

indicates the European Free Trade Association
Draft of an open European Patent Convention,
forming the first Convention in the two-part
scheme - Annex III to working document EFTA 4/67
of 19 January 1967. This Draft was based solely
on the 1962 Draft Convention relating to a
European Patent Law, as the above-mentioned
working document of 22 January 1965 has not

been made public.

indicates the Convention on the unification of
certain points of substantive law on Patents for

Invention, signed at Strasbourg on 27 November 1963,



-

before single paragraphs in the 1965 Draft

in the column containing the Chairman's
proposal

in the "EFTA Draft'" column

indicates that the 1965 Draft does not differ
from the 1962 Draft. 'his reference should
facilitate comparison of the 1965 Draft with
the EFTA Draft.

indicates that the text of the 1965 Draft has
been proposed without amendment. The square
brackets round the phrase "Board of Admi-
nistration'" should, however, be omitted in
the working draft.

-

indicates that the text of the 1962 Draft
Convention relating to a European Patent Law
has been included in the EFTA Draft without
amendment.



PREAMBLE

Note

The preamble should indicate that this Convention constitutes between the
Contracting States a special arrangement within the meaning of Article 15
of the Paris Convention of 20 March 1883 for the Protection of Industrial
Property, last revised at Lisbon on 31 October 1958, and an international
treaty on the grant of patents effective in more than one State within the
meaning of Article 44, paragraph 2, of the Treaty of ... for International

Co-operation in the Field of Patents.



PART 7T

GENERAL PROVISIONS

Article 1

European patent law

1965 Draft

Chairman's proposal

EFTA Draft

This Convention hereby
establishes a system of law
concerning patents for inven-
tion, common to the Contracting
States and applicable through-
out the territory of these
States, and known as the "Euro-
pean patent law"

This Convention hereby
establishes ggggmmeé;ﬁystem of
law concerning the grant of
paténts for invention, known-
as the "European patent law'.

[iff“u;> /4£\r”%7QA = N

This Convention hereby
establishes a system common to
the Contracting States, for the
granting of patents.

| (\/ ’)A}““\,ﬂ
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Article 2

European patent

1965 Draft

Chairman's proposal

EFTA Draft

(1)* Patents conferring ex-
clusive rights on their proprie-
tors shall be granted under the
name of "European patent'" in
accordance with the provisions
of this Convention.

(2) European patents shall
have a unitary and autonomous
character. The unitary aspect
arises from the fact that they
are to have effect throughout
the territory of the Contracting
States and may only be assigned
or permitted to lapse in respect
of the whole of this territory.
Their autonomous character is
ensured by virtue of the fact
that they are to be subject
only to the provisions of this
Convention.

(1) A patent for an inven-
tion granted pursuant to the
provisions of this Convention
shall be called a "European
patent'.

(2) - omitted; see Art.24ka -

(2a) The Enropean patent
shall have the gffect of a na-
tional patent in the Con-
tracting States \for which it
is granted. ’

Art. 2
215 +

(2) European patents shall
have a unitary character which
arises from the fact that they
have effect on the territory of
all those Contracting States
covered thereby and may only be
assigned or otherwise change
ownership in respect of all
those States.

Art. 2A

(1) Final patents granted
in accordance with Article 2 (3)
shall each constitute an indepen-
dent national patent in the State
concerned, having the same effect
as if they were granted by the
national authorities.



Artic

le 3

Buropean Patent Office

1965 Draft

Chairman's proposal

EFTA Draft

* Buropean patents shall be
granted by a patent office
common to the Contracting States,
which shall be called the "Euro-
pean Patent Office'.

European and final patents
shall be granted by a patent
office common to the Contracting
States, which shall be called
the "European Patent office'.



Article «

suropean Patent Jourt

1965 Draft

Chairman's proposal

BFTA Draft

* A court common to the Con-
tracting States, hereinafter
called the "European Patent Court"
shall be competent to deal, in
the final instance, with actions
relating to Luropean patents, to
the extent to which jurisdiction
is conferred on it by this Con-
vention.

- omitted -




Article 5

Persons entitled to apply for a uropean palcent

1965 Draft

Chairman's proposal

EFTA Draft

1st variant

Any natural or legal person,
or any body equivalent to a
legal person by virtue of the
law governing it, who desires
to obtain protection for an
invention with effect
throughout the territory of
the Contracting States may
apply for a furopean patent.

2nd variant

Any natural or legal person,
or any body equivalent to a
legal person by virtue of the
law governing it, possessing
the nationality of one of the
Contracting States, who desires
to obtain protection for an
invention with effect through-
out the territory of the
Contracting Stales may apply
for a Zuropean patent.

1st variant

Any natural or legal person or
any body eqguivalent to a legal
person by virtue of the law
governing it may apply for a
wuropean patent.

2nd variant

Any natural or legal person,
or any body equivalent to a
legal person by virtue of the
law governing it, possessing
the nationality of one of the
Contracting Statles or having
his or its residence or regis-
tered place of business in one
of the Contracting States may
apply for a Buropean ratent.
An application for a <Juropean
patent may also be made by
natural or legal persons, or
any bodies equivalent to legal
persons by virtue of the law
governing them, possessing the
nationality of a state, or

(1) Any person desiring
to obtain protection for his
invention in some or all of
the Contracting States, may
apply for a European patent.



Article 5 (cont.)

1965 Draft

Chairman's proposal

EFTA Draft

(2) * The application for
a European patent must be
based on one or more appli-
cations for a national
patent filed in one of the
Contracting States and
constituting first filings
within the meaning of
Article 4 of the Paris Con=-
vention for the Protection
of Industrial Property, of
20 March 1883, last revised
at Lisbon on 31 October
1958,

having his or its residence or regis-
tered place of business in a State,
in which nationals of the Contracting
States enjoy the same benefits with
respect to the protection of indus-
trial property as those which the
laws of such State confer upon its
own nationals. The provisions of the
laws of such States relating to judi-
cial and administrative procedure and
to jurisdiction, and to the designa-
tion of an address for service or the
appointment of an agent, which may be
required by the laws on industrial
property, shall not be taken into
consideration in this respect.

(2) - omitted =~

Note

The designation of States covered
in paragraphs 2 and 3 of the EFTA
Draft will be dealt with in connec-
tion with the provisions relating to
the application for a patent.

(2) Subject to paragraph 3 below
an applicant may, within 12 months
of the priority date of the
application, add one or more States
to those covered by the appli-
cation § and he may, at any time
up to grant of the patent, withdraw
one or more States from those
covered.




Article 5 (cont.)

1965 Draft

Chairman's proposal

EFTA Draft

(3) A group of States as
referred to in Article 2A(3)
may require that any
application covering one
State of the group shall
cover all those States.




Article G

Coexictence cf Suropean and national potent laws

———

1965 Draft Chairman's proposal sFPTA Draft

——d—

-

* "his Convention shall ve o - omitted -

without prejudice to the right
of Contracting States to main-
tain their national laws con- |
cerning patents concurrently
with the European patent law.




arlticte 7/

Simul tancous protection

1965 Draft Chairman's proposal i BFTA Draft

|
* The protection given to an 1t shall remain cpen toe tio 1+
invenlion by a suropcun palent contrucling States Lo decide
and the protection given by one ' whethcr, and on what tcrms, Lhe
or more national patents granted protection given Lo an invention
in the Contruzcting States may by a bLuropean patent and the
not be enjoyed simultaneously, protection given by a national

in so far as the invention origi-|Pate“t may be enjoyed simul-

nates from one and the same taneously, in so far as the
inventor. invention originates from one

land the same inventor.
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Article 8

Other international agreements

1965 Draft

Chairman's proposal

EFTA Draft

* This Convention shall be
without prejudice to any
commitments entered into by
the Contracting States by
virtue of other international
agreements.




Article 8a

Special conventions

1965 Draft Chairman's proposal EFTA Draft
Any group of Contracting Art. 2A(3)

States may provide in a special
convention that European patents
shall have a unitary character as
regards their territories and
shall, subsequent to their grant,
be subject to the provisions of
the special convention.

Any group of Con-
tracting States may
authorize the granting,
in lieu of separate final
patents, of a single
common final patent
effective in the whole
of their territories.

IS
r



FART 11
PATKNT LAW

CHAPTER I
PATENTABILITY

Article 9

Patentable inventions

1965 Draft

Chairman's proposal

EFTA Draft

(1) ruropean patents shall be
granted for any inventions which
are susceptible of industrial
application, which are new and
which involve an inventive step.

(2) Inventions within the
mecaning of paragraph 1 shall in
particular exclude:

(a) scientific deductions and
theories as suchj

(b) the mere discovery of
materials occuring in nature

(c) purely aesthetic creationsj

(d) methods of financing and
book-keeying, th: rules of
pames and other systems, in
so far as they are of &
purely intellectual natlure;

(e) medical ireatments,
inciuding methods of
diarnosis.

(1)

(a) ses

- (®) ...
l (c) «oo
I (d) s00

wrresioends to articic

Ltrasbicurpe Jonvern



Article 10
Exceptions to patentability

1965 Draft

Chairman's proposal

EFTA Draft

be

European patents shall not
granted in respect of

(a) inventions the publication

(b)

or exploitation of which
would be contrary to "ordre
public'" or morality, provi-
ded that the exploitation
shall not be deemed to be

s0 contrary merely because
it is prohibited by law or
regulation in some or all of
the Contracting States;

plant or animal varieties
or essentially biological
processes for the produc-
tion of plants or animals;
this provision does not
apply to microbiological
processes or the products
thereof.

Note

Article 10 corresponds to Arti-
cle 2 of the Strasbourg Con-
vention.




Article 11

Novelty

1965 Draft

Chairman's proposal

EFTA Draft

(1) * An invention shall be
considered to be new if it does
not form part of the state of
the art.

(2) * The state of the art
shall be held to comprise every-
thing made available to the
public by means of a written or
oral description, by use, or in
any other way, before the date
of filing the application for a
European patent.

(3) Additionally, the con-
tents of European patent speci-
fications published on or after
the date referred to in para-
graph 2 shall be considered
as comprised in the state of the
art, provided that such patents
have an earlier priority date.
This provision shall apply to
the contents of the documents
relating to applications for
European patents, or to Euro-
pean. patents, which have been
made available to the public in
accordance with Article 86 a.
The order in which the appli-
cations were filed shall also
determine how this paragraph
is to be applied in the event
of applications being filed on
the same day.

(1) e

(2) oee

(3) Additionally, the contents
of earlier applications for Euro-
pean patents published on or after
the date referred to in paragraph
2 shall be considered as com-
prised in the state of the art.

Note :

(1) and (2) correspond to Arti-
cle 4 (1) and (2) of the
Strasbourg Convention. The
effect of priority is to be
settled in connection with the
provisions relating to Conven-
tion priority.

(3) corresponds to Article 4 (3)
of the Strasbourg Convention.

(1) +

(2) +

(3) Additionally, the contents
of European patent specifica-
tions published on or after the
date referred to in paragraph 2,
shall be considered as compri-
sed in the state of the art,
provided that such patents have
an earlier priority date and
cover one or more of the coun-
tries covered by the applica~
tion referred to in paragraph 2.
If several applications for
European patents have been
filed on the same day, the
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Article 11 cont.

1965 Draft Chairman's proposal EFTA Draft

order in which they were filed
shall determine how this para-
graph is to be applied.

(4) Paragraph 3 shall be see (3)
applied only when a Contracting
State designated in respect of T - !
the later patent application A LN,Lle/ftd PR T |
X ; 2y N
is also designated in respect Z

of the earlier patent appli- ;,E;’
cation. OupA,( '
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Article 12

Non-prejudicial disclosures

1965 Draft

Chairman's proposal

EFTA Draft

A disclosure of the invention
within the meaning of Article 11
shall not be taken into conside-
ration if it occurred within six
months preceding the filing of
the application for a European
patent and if it was due to, or
in consequence of:

(a) an evident abuse in rela-
tion to the applicant or
his predecessor in title,
or

(b) the fact that the applicant
" or his predecessor in title

has displayed the invention
at official, or officially
recognised, exhibitions
falling within the terms of
the Convention relating to
international exhibitions
signed at Paris on 22 No-
vember 1928 and revised on
10 May 1948. ‘

Note

Article 12 corresponds to
Article 4 (4) of the
Strasbourg Conventione.
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Article 13

Inventive step

1965 Draft

Chairman's proposal

EFTA Draft

An invention shall be con-
sidered as involving an inven-
tive step if it is not obvious
having_regard to the state of the
art. /If the state of the art
also includes documents within
the meaning of Article 11,
paragraph 3, each of these
documents is to be considered,
together with the state of the
art relating to it, but exclu-
ding other parts of the state
of the art, in deciding whether
there_has been an inventive

step./

Note

The working party has not yet

decided whether to include the
sentence in brackets in Arti-

cle 13. The need for it is to

be examined further.

Note
The firet sentence of Arti-
cle 13 corresponds to the
first sentence of Article 5
of the Strasbourg Convention.

7@}“\ (L,/./»w fol
,/{/\9_/—\_( . /(

W\/(" W’( /(%/\( ol
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Article 14
Industrial application

1965 Draft

Chairman's proposal

EFTA Draft

An invention shall be con-
sidered as susceptible of indus-
trial application if it can be
made or used in any kind of
industry, including agriculture.

Note

Article 14 corresponds to
Article 3 of the Strasbourg
Convention.




CHabTrk 11
kRIGHT To THe §ATRRET

nrticle 19

Right to obtain a kuropean patent

1965 Draft ! Chuirman's proposal vFlA Draft

(1) Subject to any provisions (1) ooe (1) +
to the contrary in the national
law relating to inventions by
persons employed by a business
enterprise, an institution or =«
public authority, the right to
a kuropean patent shall belong to
the inventor or his assignece. It
scveral persons have made an :
invention independently of each
other, the ri, ht to the Europcan
patent shall belong to the {first
person to file a patent appli-
cation with the European latent
Office.

(&) * For the purposecs of () sww (2) +
proceedings before the buropean '
Patent Office, the person making
the patent application shall be
dcemed to be entitled to exervi.c
the rirht referred to in
poaragriaph .
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Fatent upplicetions Ly persons net entitaca to ojy

=
1unhH vraft Chairman's proposal EFTL Draft

(1) If the essential elements of (1) If the essential eleuments (1) +
an application for a European patent 'of an app:ication for a Buropean
or of a buropean patent have been ‘patent have been unlawfully ob-
unlawfully obtained from the inven- ‘tuined from the invention of
tion of anolher, the person injured another, the person injured by
by such obtaining may request tunat suci obtaining may request Lhit
the application or the patent be Lthe application be assipned to
assigned to him or that his right him or that his right to the
to the patent be confirmed. This patent be confirmed. This pro-
provision shall apply in every case vision shall wpply in every case
in which the application for a Luro- in which the application for a
pean patent has been made by & personBuropean patent lhas been made by
not entitled to do so under Arti- a person not entitled to dao o
cle 1Y, paragraph 1. under irticle 15, paragraph 1.

(2) If no action has been (¢) The right referred to in (2) The right referred to
brourht under paragraph 1 within a paragricn 1 shidl lapse unless 1@ in varagraph 1 may not be
period ol five years from the date iz exercised by on aclion brou-il exercised alter confirmation
of pvbiicotion of the prant of the prior Lo the er.oalb oi tne wuro- 'of the Luropean patent.
provisional buropean patent, the pma ¥ - oolawhe wore edlollBave rijhis
right referrec¢ Lo in paresnraph l b vy She g Liomud lew of the
shall lapse unless the pronrietor Goulreetine suten snall not Le
oi the patcnut acouired the patent Creduciced o orallre i

in bad foithe.

() Tr: iinsd decduior is (3) I a final decision is : (5) +
given in favour of & peruon wuo civen in favour of a person who
has brovght on sciion uvraer para- lia:: brought an action under para-!

grayh 1, t:nt percon may, provided rrarh 1, that verson may, pro-=




Arbicte 10 (cont.)

1964 Dralt

Chairman's rroposal

ST

Draftt

that the provisional European
patent has not yet been con-
firmed, file a new application
in respecl ol the sume invention
within a period of three months
following the final decision. In
so far as the subject matter of
the new application does not go
beyond the description given in
the original application, the
new patent application shall

be deemed to have been filed on
the date of the earlier appli-
cation and shall enjoy the
right of priority where appli-
cable. The original application
for a Buropean patent shall be
deemed to have been withdrawn
and any provisional Zuropean
patent shall be deemed to have
lapsed once the injured party
has filed a new application.

Note

I'aragraphs 3, 4 and 6 have becen
included in the Implementing
Regulations.

|
l

!

vided that the Buropecan patent
has not yet been pranted, file

a new application in respect

ol the same invention within

a period of three months follow-
ing the final decision. In so
far as the subject matter of

the new application docs not

go beyond the description given
in the original application,

the new patent application ghall
be deemed to have been filed on
the date of the earlier applica-
tion and shall enjoy the right
of priority where applicable.
The original application for

a rmuropean patent shall be
deemed to have been withdrawn
once the injured party has

filed a new application.

(4) +

(5) +
(6) +



Article 7

kight of 1the inventor to be mentioned own such

1964 Draft

Choirmen's  proposal ; LFYSA braft

The inventor shall hove
the riyht, vis-a-vig the

applicinut for or the proprietor

of ¢ kuropean patent, 1o be
mentioned as such before the
Luropcnn Fatent Office.

Note

The second sentence hus been
included in the Implementing
Kegulitionse.

The inventor suull huve the ‘ 4
right, viv-a-vis the appliczut for |
& burojyean pitent, Lo be mcntioncd
as such before the curopenn rotent
Cifice.




CHAL Te.R 111
LEFLCTS OF THE PaTioNI
irticle 18

Territorial scope of a ruropean patent

1905 Draft Chairman's proposal f LA Draft
European patents shall have - omitted ; see article <, A European patent
effect throughout the territories paragraph ca - shall, on grant, huave
of the Contracting States to etffect in such of the
which this Convention applies Contracting LStates as
by virtue of Article 209. were covered by the

application for a patent.
Subject to Article 24(3C)
it may subsequently be
surrendercd in respect of
one or more of those
States in accordance with
Article 124,
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Article 19

Frior nctional rigntu

1065 vralt

Chairman's proposal

wl'l'A Draft

(1) In the cvent of a
national patent hiaving been
mde available to the wubiic
in a Contracting State on or
after tne d.ole referred Lo in
srticle 11, piragraph 2, in
recpect of the whole or part of
an invention which forms Lhe
subject of a Juropean patent,
but having a priority date
¢.riier than tnat ¢l the
muro ean potent, the efiect
of the vuropean patent shall
not extend to the territory of
the State in guestion, in so
far as the wurovean uzatent
covers the saume subject matter
a5 the naticnal patent. The
same shall apply in the event
of an appiicatiun for a
nalional potlent baving been
made availanle to tne .uvlic
under the saume conditi:cns, where
such @pplication provisionally
confers the same protection as
a naticneal patent.

(2) If an w.ylication for u
n-tional patent which h:is been
mode nvoeiisle Lo tne cublic

Ghoeer Loe vonadtions sew o oat o du

voo o e o aee s nol oconter e

- omitted -

lNote

The existence of a prior
nuitional richt ic Lo be a
ground, in the Contiracting
state in ,uestion, for tue
revocation of a Lurouean
natent.

(1) In the event of u
n:xlional patent having been .
granted in a Contracting State
in respect of the whole or
part of an invention which
forms the subject of a bkuro=
pean patent effective in that
country, such national putent
having been published on or
after the date referred to
in Article 11, paragraph 2,
but having a priority date
earlier than that of the
Kuropean patent, the effect
of the wsuropean palent shall
not extend to the territory
of the State in question, in
so far as the buropean paotent
covers the same subject matter
as the national patent.

(2) +



1965 Draft

Chairman's proposal

EIFFTA Draft

same protection as a national
patent, a court hearing an action
for infringement of a European
patent shall stay proceedings, on
petition being made, in so far

as the European patent covers the
same subject matter as the
application for a national patent
and the infringement was committed
in the territory of the State in
question.

(3) * If an application for a
European patent and an application
for a national patent, covering
the same subject matter, have the
same priority date without the
priority of the one having been
claimed in support of the other
and without the priority of one
and the same application having
been claimed in support of both,
the application for the European
patent shall be deemed to have been
filed after that for the national
patent.

Note

Paragraph 3 was paragraph 2 in
the 1962 Draft.
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(originally the 2nd variant of article 20)

sightes conf

erred b, a muropean patent

1965 Draft

Chairman's proposal

EFTA Draft

2nd variant

(1) * A kuropean patent shall
confer on its proprietor in
each of the Contracting States
the same rights as would be
conferred by a national patent
granted in that State. Any
infringement of the rights of
the proprietor of a European
patent shall be dealt with
under the laws of that State.

(2) The provisions of
Article 9% ter of the Paris
Convention for the Protection
of Industrial Property and
of Article 27 of the Conven-
tion on International Civil
Aviation of 7 December 1944
shall not apply to the
vessels ur aircraft or land
vehicles nf the Contracting
States for the purposes of
excercising the rights con-
ferred by a kuropean patent.

(3) Paragraph 1 shall not
apply to provisional European
patents except as provided
for in Article 21, p:roiruph

2, and Articles '7%a and 7t,

(1) A European patent shall
confer on its proprietor, from
the date ofpub]icationof its
grant, in eacu Luniracting
State in resvect of which it is
granted, the same rights as
would be conferred by a
national patent granted in
that State. Any infringement of
the rights of the proprietor of
a European patent shall be
dealt with under the laws of
that State.

(2) - omitted -

(3) - omitted; see
Art. 20 bis and 20 ter con-
|cerning protection resu.ting
ifrom w furcpecr putent
.application -~

2nd variant

(1) A Buropcan patent confers
on it: proprietor in each of
the Contracting States tue samue
rights as would be conferred
by a national patent granted in
that States. Subject to
Article 176, any infringement
of the rights of the proprietor
of a kuropean patent is to be
dealt with under the laws of
that State.

(2) - omitted -

(3, = omitted =
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krticle 3078

Rights conferred by a buropcan patent applicalion afler publication

1965 Draft

Chairman's proposal

EFTA Draft

1st variant

(1) A European patent application shall,
from the date of its publication, provisionally
confer upon the applicant such protection as
is conferred by the law of the Contracting
State on the earliest domestic publication
provided for by law of an unexamined applie
cation for a national patent. Article 21,
paragraph 2, shall apply.

2nd variant

(2) Each Contracting State shall ensure,
in respect of its own territory, that a
European patent application shall confer upon
the applicant such protection as is conferred
by the law of that State on the earliest
domestic publication, provided for by law, of
an unexamined application for a national patent.
It shall ensure at least that, from the date
of publication of a European patent application,
the applicant can claim appropriate compensation
from any person using the subject matter of the
application in the said State although he knew
or should have known that the invention used
by him constituted the subject matter of a
BEuropean patent application. Article 21,

‘paragraph 2, shall apply.

rd variant

(1) A European patent aiplication shall,
from the date of its publication, provisi-
onally confer upon the applicant such pro-
tection as is conferred by Article 20.

s D TR o T T
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Article 20 bis (cont.)

1965 Draft

Chairman's proposal

EFTA Draft

(1a) Any Contracting State may stipulate,
in respect of its own territory, that a
European patent application shall not confer
such protection as is conferred by Article 20.
In this event, such State shall ensure at
least that, from the date of publication of a
European patent application, the applicant can
claim appropriate compensation from any person
using the subject matter of the application in
the said State although he knew or should have
known that the invention used by him consti-
tuted the subject matter of a European patent
application.

(1b) Article 21, paragraph 2, shall apply.

1st to 3rd variants

(2) Any Contracting State which does not
have as an official language any of the
languages specified in Article 34, paragraph 1,
may stipulate that provisional protection in
accordance with paragraphs 1 and 1a above
shall not be effective until such time as

a) a translation of the patent claims has been
made available to the public in one of its
official languages, or

b) a translation of the patent claims into one
of its official languages has been communie-
cated to any person using the subject matter
of the application in the said State.
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Article 20bls (cont.)

1965 Draft Chairman's proposal EFTA Draft

(3) Once the refusal of a Buropean palent
application or of a European patent hus become
final, or once a Buropean patent application
has been withdrawn, the Buropean patent appli-
cation shall be deemed never to have had the
effects set out in paragraphs 1 and 1a above.
Where the designation of a Contracting State
is withdrawn, the same shall apply in respect
of the effects of the European patent appli-
cation in that State.

Note: .
The proposal offers for discussion three solutions concerning the provisional protection conferred
by a furopean patent application once it has been published.

The first solution corresponds to Article 29 of the PCT. The second solution leaves it to domestic
law to ensure provisional protection but requires that the applicant should at least be able to claim
payment of appropriate compensation for the use of his invention.

The third solution, following Article 20d (or, in the second variant, Article 20, paragraph 3), of
the 1965 draft, provides that from the date of its publication a European patent application will
provisionally enjoy the protection conferred by the European patent under Article 20, as was the
case with the former provisional European patent.

Article 21, paragraph 2, applies in all variants; this means that the extent of the protection con-
ferred by a published European patent application is determined retroactively by the extent of the
protection conferred by the patent when granted. Any provisional protection is also subject, in its
enforcement in the courts, to the restrictions deriviang from domestic procedural law,
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Article 20

Rights conferred by a European patent application after publication

of the claims

1965 Draft

Chairman's proposal

EFTA

Draft

1st variant

(1) kach Contracting State shall ensure,
in respect of its own territory, that, from
the date of publication of the patent claims,
a kuropean patent application shall provisio-
nally confer such rights as are conferred by
Article 20. Article 21, paragraph ¢, shall
applye.

2nd _vatiant

P
ﬁ’ (1) A European patent application shall,

from the date of publication of the patent
claims, provisionally confer such protection
as is conferred by Article 20.

1st and 2nd variants

(2) Any Contracting State which does not
have as an official language any of the
languages specified in Article 3k,
paragraph 2, may stipulate that provisional
protection in accordance with paragraph 1
above shall not be effective until such time
as

a) a translation of the patent claims has
been made available to the public in one
of its official languages, or

b) a translation of the patent claims into
one of its official languages has been
communicated to any person using the
subject matter of the application in the
said State. '
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Article 20°%T (cont.)

1965 Draft

Chairman's proposal

EFTA

Draft

(%) Once Lhe retusal ol o Muropean
patent application or of a buropean
patent ha:. become [inal, or once a
iuropean patent application has been
withdrawn, «Lhe Furopean patent appli-
cation shall be deemcd ncver to have
had the effects set oul in parapraph 1
above. Where the designation of a
Contracting State is withdrawn, the
same shall apply in respect ol Lhe
effects of the isuropean patent appli-
cation in that State.

Note

The proposal puts forward only two
variants for discussion on this

point, since it concerns the pro-
tection conferred by a patent appli-
cation that has already been examined.
No variant corresponding to the PCT
is supggested, because the inter-
national application is always an un-
examined application.




Article 21

Extent of the protection conferred by a European puatent

1965 Draft

Chairman's proposal

EFTA Draft

(1) The extent of the pro-
tection conferred by a European
patent shall be determined by
the terms of the claims. Never-
theless, the description and
drawings shall be used to inter-
pret the claims.

(2) * The confirmation of a
provisional European patent as
a final Buropean patent shall
determine retroactively the
extent of the protection con-
ferred by the European patent.

Note

(1)-...

(2) The grant of a European
patent shall determine retro-
actively the extent ol the pro-
tection conferred by the KEuro-
pean patent application.

(1) +

(2) A final patent granted
following confirmation of a buro-
pean patent shall determine retro-
aclively the extent of the pro-
teclion conferred in that State
by the European patent.

Faragraph 1 corresponds to Article 8(3) of the Strasbourg Convention. 1In the second sentence of

the German text, however, the word "Auslegung'" has been replaced by "Verdeutlichung der Tragweite.
In the French version the phrase "interpréter les revendications'" lias been replaced by "préciser la
portée des revendications'". This difference has not yet been expressed in the EFTA Draft, where the
phrase "interpret the claims" is employed, as in the Strasbourg Convention.
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Article 22

Right of personal possession and ripghl based on prior use

1965 Draft

Chairman's proposal

EFTA Draft

* Any person who, if a national
palent had been granted in re-
spect of an invention in one of
the Contracting States, would have
had a right based on prior use of
that invention or on personal
possession of that invention,
shall enjoy, in that State, the
same rights in respect of a Euro-
pean patent for the same invention.

- omitted -




CHAPTER IV

PATENTS OF ADDITION

Article 23

Term of European patent

1965 Draft

Chairman's proposal

LFTA Draft

* A European patent shall
cease to be valid on a date not
later than twenty years from
the date of filing the appli-
cation.

omitted -

- omitted -
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"Buropean patents of addition

1965 Draft

Chairman's proposal

EFTA Draft

(1) Buropean patents of
addition shall be granted for the
improvement, development or
supplementing of an invention
protected by a European patent
upon application being made sub-
sequent to the application for
such patent = hereinafter re-
ferred to as the parent patent -
and prior to the date of publi-
cation of the parent patent pure
suant to Article 85 or, in the
case provided for by Article 66a,
prior to the date from which the
files may be made available for
inspection.

(2) * A Buropean patent of
addition may be granted only to
the proprietor of the parent pa-
tent.

(3) The invention which forms
the subject of the patent of addi-
tion shall not be subject to the
requirement of an inventive step
within the meaning of Article 13,
in relation to the contents of
the specification relating to the
parent patent.

'may be designated in respect of

of addition other than those
designated in respect of the
application for the parent paw-

(1) duropean patents of
addition shall be pgranted for
the improvement, development
or sunplemen.ing of an inven-
tion protected by « Luropean
patent uvon application being
made subsecuent to the appli-
cation for such patent - herein-
after referred to as the pa-
rent patent - and prior to the
date of publication of the
application for the parent pa-
tent.

' R R
¥

(2a) No Contracting States

the application for a patent

tent.

(3) «-e

/7/
/ \
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1965 Draft

Chairman's proposal

EFTA Draft

(4) A European patent of
addition shall expire at the "
same time as the parent patent.
Nevertheless, if the parent
patent expires as a result of
cancellation, revocation or
surrender, the patent of addi-
tion shall become an indepen-
dent patent and paragraph 3
shall no longer apply. It shall
expire on a date not later than
20 years from the date of
filing the application for the
parent patent. In the event of
a number of patents of addition,
only the first patent of addi-
tion to be granted shall become
independent; the remainder shall
be deemed to be patents of addi-
tion thereto.

(5) The applicant for, or
the proprietor of, a provisional
European patent of addition
may, until such time as the
communication referred to in
Article 101, paragraph 1, is
made, convert the application
for a patent of addition or

[

(3a) In those Contracting
States for which it has been
granted and whose law permits
the granting of patents of addi=
tion, the European patent of
addition shall have the effect
of a national patent of addi=-
tion. In the other Contrac-
ting States for which it has
been granted it shall have the
effect of an independent patent.

(4) - omitted =~

(5) The applicant for a
European patent of addition
may, until such time as the
communication referred to
in Article 101, paragraph 1,

l'is made, convert the appli-
i cation for a patent of addi-

tion into an independent
application.

T N e e e T

(3C) A Buropean patent of
addition, or an application
therefore, shall at any time
cover only those Contracting
States which are covered at
that time by the parent Euro-
pean patent. Nevertheless, if
the present Kuropean patent
expires as the result of
cancellation or surrender, the
patent of additian shall be-
come an independent patent.
In the event of a number of
patents of addition, only the
first patent of addition to
be granted shall become inde-
pendent; the remainder shall
be deemed to Le patents of
addition thereto.

(3A) The applicant for, or
the proprietor of, a European
patent of addition may, until
such time as it is decided to
confirm such patent, convert the
application for a patent of ad-

+ dition or the patent of addi-
; tion into ar 1n .~r~:ndant arpli-

cation or into . irdependent




Article 24 (cont.)

-

1965 Draft

Chairman's proposal

EFTA Draft

the patent of addition into an inde-
pendent application or into an in-
dependent patent. If the conversion
concerns a provisional European
patent of addition, the independent
patent shall expire on a date not
later than 20 years from the date

of filing the application for the
parent patent.

Note

The last sentence of paragraph 5 of
the 1962 draft has been included in
the Implementing Regulations.

patent. If the conversion
concerns a European patent
of addition, the conversion
shall be recorded in the
Register of BLuropean Pa-
tents and published in the
turopean Patents Journal.
For purposes of determining
the term of any final patent
granted thereon, the appli-
cation date of the indepen-
dent patent shall be deemed
to be that of the patent of
addition which it has re-
placed.

(3B)

(a) A patent of addition
cannot be granted after
confirmation of the
parent patent.

c-l-f-




Article 24 (cont.)

~be

1965 Draft

Chairman's proposal

EFTA Draft

(b) When the parent patent

(¢)

is confirmed, a patent
of addition must also
be confirmed or con-
verted into an indepen-
dent patent.

A patent of addition
cannot be confirmed

prior to confirmation
of the parent patent.
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CHAPTER V

THE PATENT APPLICATION AS AN OBJECT OF PROFERTY

Article 2ka

Unitary character of the European patent application

1965 Draft

Chairman's proposal

EFTA Draft

A European patent application
may not be assigned, and may not
be the object of special rights,
separately for individual Con-
tracting States.

See Art. 25(1)




Assignment of a I

AlvdiClie )

uropean patent application

1965 Draft

Chairman's proposal

EFTA Draft

(1) A Luropean patent may not be
assipned except in its entirety and
for-the whole of the territories in
which it is effective. This pro-
vision shall not exclude an assign-
menl in the form of co-ownership.

(2) * The assignment of a Euro-
pean patent shall be made in writing
and shall require the signature of
the parties to the contract.

(3) The assipgnment shall be re-
corded in the Register of Luropean
Patents at the request of the
interested party or of one of the
intcerested parties on production
either of the original or of a
certified copy of the assignment
deed, or of official documents
verifying the assignment, or of
such extracts from such deed or
documents as suffice to establish
the assignment. The request shall
not be considered as made until
such time as the fee prescribed
for this purpose by the Regula-
tions concerning fees made pur-
suant to this Convention has been
paid.

(1) - omitted; see Art. cha -

(2) The assipgnment of a Luro-
pecan patent applicalioun shall be
nmade in writing and shall require
the signature of Lhe parlies to
the contract.

(3) ...

(1) +

(2) +

(3) +

P
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Article 25 (cont.)

1965 Draft Chairman's proposal EFTA Draft

(4) The European Patent Office ") ...
shall retain one copy of the docu-
ments referred to in paragraph 3
and shall allow access to these
documents on request, after the fce
referred to in Article 162, para-
graph 3, lhas been paid.

(h) +

(5) The assipnment shall not
have effect vis-a-vis the European
Patent Office, and may not be
cited against third parties, until
after it has been recorded in the
Register of European Patents. It
shall only becomec effective, and
may only be cited, to the extent
to which it is verified by the
documents referred to in paragraph 3.
Nevertheless, an assignment, although
not so recorded, may be cited against
third parties who have subsequently
acquired the European patent or
rights in such patent and who acted
otherwise than in good faith when

introducing the request to have
these rights recorded in the Registen
of European Patents.

(5) The assignment shall not (5) +
have effect vis-a-vis the Luro-
pean Patent Office until after
it has been recorded in the
Register of European Patents.
Tt shall only become effective
to the extent to which it is
verified by the documents
referred to in paragraph 3.

(6) - omitted - (6) - omitted - 6) +




Article 26

Mortgaging of a European patent application

1965 Draft

Chairman's proposal

EFTA Draft

(1) * A European patent may not be
mortpaged save in its entirety and

~for the whole of the territories in

which it is effective.

(2) A European patent shall be
mortgaged in accordance with the
law applying to the mortgaging of
national patents in the Contracting
State in which the proprietor of the
patent is ordinarily resident or has
his registered place of business.
When the proprietor is neither ordi-
narily resident nor has his registerecd
place of business in one of the Con-
tracting States, the law to be applied
shall be that of the Contracting State
in which the agent appointed or the
address for service chosen in accor-
dance with the terms of Article 172
has his place of business or is si-
tuated. If, by virtue of the pre-
ceding provisions, the right of
mortgaging can be construed according
to the law of several Contracting
States, the parties shall stipulate
which of these laws is to apply.

(3) As long as the mortgage of a
European patent remains in the Re-
giser of European Patents, other
mortgages may not be created save
in accordance with the law of the
Contracting State which applies to

(1) - omitted; see Art. 2ha -

(2) A European patent application
shall be mortgaged in accordance
with the law applying to the mort-
gaging of national patents in the
Contracting State in which the
applicant is ordinarily resident
or has his registered place of busi-
ness. When the applicant is neither
ordinarily resident nor has his re-
gistered place of business in one
of the Contracting States, the law
to be applied shall be that of the
Contracting State in which the
agent appointed in accordance with
the terms of Article 172 has his
place of business. If, by virtue of
the preceding provisions, the right
of mortgaping can be construed
according to the law of several Con-
tracting States, the parties shall
stipulate which of these laws is to
be applied.

(%3) As long as the mortgage of a
Luropean patent application remains
in the Register of LEuropean Fatents,
other mortgapges may not be created
save in accordance with the law of
the Contracting State which applies

- omitted -

2=
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Article 26 (cont.)

- g =

1965 Draft

Chairman's proposal

EFTx

Draft

the registered mortgage. Any unre-
gistered mortgage created prior to
the repistration of a particular
mortgage shall be deemed to have been
created in accordance with the law
applicable to the registered mort-

gagee

(4) Paragraphs 2 to 4 of Artic-
le 25 shall apply mutatis mutandis.

(5) The mortgaging of a European
patent shall not have effect until
it has been recorded in the Register
of European Patents.

(6) * The mortgaging of a Euro-
pean patent shall be governed by the
law of the Contracting State in
accordance with which the mortgage
has been created or is deemed to
have been created, except as other-
wise provided in this Convention.
Jurisdiction in respect of the
mortgage shall be with the courts
or other competent authorities of
the said Contracting State.

(7) = omitted =

to the registerecd mortgage. Any un-
repistered mortgapge created prior
to the registration of a particular
mortgage shall be deemed to have
been created in accordance with the
law applicable to the registered
mortgage.

L) ...

(5) The mortgaging of a Yuropean
patent application shall not have
effect until it has been recorded
in the Register of European Patents.

(6) The mortgaging of a European
patent application shall be governed
by the law of the Contracting State
in accordance with which the mort-
gage has been created or is deemed
to have been created, except as
otherwise provided in this Conven-
tion. Jurisdiction in respect of
the mortgage shall be with_the
/courts or other competent/
authorities of the said Contrac-
ting State.

(7) - omitted -




Article 27

Other rights in rem with respect to a Buropean patent applicalion

1965 Draft

Chairman's proposal

LFTA Draft

Article 25 and paragraphs 2, 3

and 6 of Article 26 shall apply

to rights in rem established by
contract, in respect of European
patents other than mortgage

rights, and, as far as possible,

to rights in rem established by
law in respect of European patents.

Article 25 and paragraphs 2,
3 and 6 of Article 26 shall
apply to rights in rem
established by contract in
respect of Buropean patent
applications, other than
mortgage rights, and, as
far as possible, to rights
in rem established by law
in respect of Buropean patent
applications.

- omitted -




Distraint of iluropean patent applications

1965 Draft

Chairman's proposal

LFTA Draflt

(1) * A European patent may not

be subjcct to distraint or to
other measures of execution, save
in its entirety and for the whole
of the territories in which it is
effective.

(2) Proceedings in distraint in
respect of a European patent shall

be originated by the competent
authorities of, and pursuant to
the law of, the Contracting State

in whose territory the proprietor

is ordinarily resident or has his
registered place of business. If

the proprietor is neither resident

nor has his registered place of
business in the territory of one
of the Contracting States, the

relevant law and competent authori-

ties shall be those of the Con-

tracting State on whose territory

an agent has been appointed or an
address for service chosen accor-
ding to the terms of Article 172.
If no agent has been appointed
and no such address chosen, the
relevant law and the competent
authorities shall be those of the
Contracting State in which the

European Patent Office is located.

(1) - omitted; see art.2hka -

(2) Proceedings in distraint
in respect of a European patent
application shall be originated
by the competent authorities of,
and pursuant to the law of, the
Contracting State in whose
territory the applicant is
ordinarily resident or has his
registered place of business.

If the applicant is neither
resident nor has his registered
place of business in the terri-
tory of a designated Contracting
State, the relevant law and com-
petent authorities shall be
those of the Contracting State
on whose territory an agent has
been appointed according to the
terms of Article 172. If no
agent has been appointed, the
relevant law and the competent
authorities shall be those of
the Contracting State in which
the Buropean Patent Office is
located.

- omitted -




Article 28 (cont.)

-2

1965 Draft

Chairman's proposal

EFTA Draft

(3) 1If, pursuant to paragraph 2,
the authorities of several Contrac-
ting States are competent, the
authorities of the Contracting State
on whose territory the first dis-
traint was effected shall have ex-
clusive jurisdiction. Distraints
effected in other Contracting States
must be renewed on request by the
authorities with exclusive juris-
diction and shall be deemed to be
effected on the date of the initial
distraint. The competent authorities
of Contracting States shall transmit
a copy of the documents relating to
the distraint to the European Patent
Office.

() The distraint of a European
patent shall have no effect vis-a-
vis the European Patent Office or
third parties until such time as it
is entered in the Register of Euro-
pean Patents. Nevertheless, a dis-
traint which is not so entered shall
have effect vis-a-vis third parties
who have subsequently acquired the
European patent or rights in such
patent and who acted otherwise than
in good faith when introducing the
request to have these rights entered.

(3) ...

(4) The distraint of a European
patent application shall have no
effect vis-a-vis the Buropean
Patent Office or third parties un-
til such time as it is entered in
the Register of European Patents.
Nevertheless, a distraint which is
not so entered shall have effect
vis-a-vis third parties who have
subsequently acquired the European
patent application /or the kuro-
pean patent granted on this
applicatio§7 or rights in such
patent application /or in such
paten£7 and who acted otherwise
than in good faith when introducing
the request to have these rights

entered.




Article 28 (cont.)

1965 Draft

Chairman's proposal'

EFTA Draft

(5) Distraints shall be registered,
free of charge, upon notification by
the competent national authorities.

(6) After the distraint has been
registered, the transfer of the FEuro-
pean patent concerned or the grant of
other rights pertaining to that Euro-
pean patent shall not be entered in
the Register of European Patents, un-
less the request for the entry is
accompanied by a declaration on the
part of the creditor in whose favour
the distraint has been registered,
indicating that he consents to such
entrye

(7) The preceding paragraphs
shall apply mutatis mutandis in re-
spect of distraints on the ground
of contested proprietorship, or in
respect of other protective measures
under civil law, relating to a Euro-
pean patent.

(8) Paragraphs 1, 2, 3, 5 and
6 shall apply mutatis mutandis when
bankruptcy proceedings have. been
filed in respect of the estate of
the proprietor of a European patent.
Nevertheless, for the purposes of
this provision, the registered place
of business referred to in para-
graph 2 shall, in respect of a bank-

(5) ...

{6) Arter the distraint has
been registered, the transfer of
the European patent application
concerned or the grant of other
rights pertaining to that Euro-
pean patent application shall
not be entered in the Register
of European Patents, unless the
request for the entry is accom-
panied by a declaration on the
part of the creditor in whose
favour the distraint has been
registered, indicating that he
consents to such entry.

(7) The preceding paragraphs
shall apply mutatis mutandis in
respect of distraints on the
ground of contested proprietor-
ship, or in respect of other
protective measures under civil
law, relating to a Buropean
patent application.

(8) Paragraphs 2, 3, 5 and 6
shall apply mutatis mutandis when
bankruptcy proceedings have been
filed in respect of the estate of
an applicant for a European
patent application. Nevertheless,
for the purposes of this provision,
the registered place of business
{referred to in paragraph 2 shall,




Article 28 (cont.)

wolfn

1965 Draft

Chairman's proposal

EFTA Draft

rupt, who is the proprietor of a
European patent, be the centre of
his business activity. The pro-
visions of this paragraph shall
apply to any other legal pro-
ceedings with a view to jointly
paying off the creditors from

the estate of a debtor who is the
proprietor of a European patent.

in respect of a bankrupt, who
is an applicant for a European
patent, be the centre of his
business activity. The pro-
visions of this paragraph
shall apply to any other legal
proceedings with a view to
jointly paying off the credi-
tors from the estate of a
debtor who is an applicant

for a European patent.




Continuing effect of rights in respect of a patent application

Article 28a

1965 Draft

Chairman's proposal

EFTA Draft

(1) Articles 25to 28 shall
apply mutatis mutandis to appli-
cations for a European patent.

(2) The rights which third
parties have acquired in respect
of an application for a European
patent shall continue to apply
to the European patent granted
on such application.

(1)

(2)

- omitted -




Article 29

Contractual licensing of a European patent application
1965 Draft Chairman's proposal EFTA Draft
(1) * A European patent may "
be licensed for the whole or (1} A Buropean patent (1) +

part of the territories in
which it is effective.

(2) The provision of para=-
graph 1 of Article 20a
applies with regard to a
patented article lawfully
put on the market by the
licensee. For the purpose
of the application of this
provision, the lawfulness of
putting the article on the
market shall be determined
without taking account of
any clauses of the licence
which provide for territorial
limitation.

(3) Paragraphs 3 to 5 of
Article 25 shall apply
mutatis mutandis to the
grant or the assignment
of a licence in respect of
a European patent.

application may be licensed
for the whole or part of the
territories of the designated
Contracting States.

(2) - omitted =

(3) Paragraphs 3 to 5 of
Article 25 shall apply to the
grant or the assignment of a
licence in respect of a
European patent application.

(2) - omitted -

(3) +




Article 30

Supplementary application of national law in legal transactions

1965 Draft

Chairman's proposal

EFTA Draft

(1) In so far as this
Convention does not itself
contain rules directly
governing legal transactions
concerning European patents,
the law to be applied shall
be the national law referred
to by this Convention. Failing
such reference, the law to be
applied shall be that agreed
upon by the parties or, in the
case of a transaction
involving only one party, the
law designated by such
initiating party. In the event
of failure to agrée upon or to
designate the relevant law, or
if such agreement or design-
ation cannot be enforced by
the court before which the
matter has been brought, the
relevant law shall be deter-
mined in accordance with the
rules of private international
law applicable in the State
of the court in question.

(2) If private international
law refers to the lex rei
sitae, the relevant law shall
be the law of the Contracting
State on whose territory the
proprietor of the European
patent is ordinarily resident

(1) In so far as this
Convention does not itself
contain rules directly
governing legal transactions
concerning European patent
applications, the law to be
applied shall be the national
law referred to by this
Convention. Failing such
reference, the law to be
applied shall be that agreed
upon by the parties or, in the
case of a transaction involving
only one party, the law
designated by such initiating
party. In the event of failure
to agree upon or to designate
the relevant law, or if such
agreement or designation
cannot be enforced by the
court before which the matter
has been brought, the relevant
law shall be determined in
accordance with the rules of
private international law
applicable in the State of the
court in question.

(2) If private international
law refers to the lex rei
sitae, the relevant law shall
be the law of the Contracting
5tate on whose territory the
applicant is ordinarily
resident or has his registered

(1) +

(2) +




Article 30 (cont.)

1965 Draft

Chairman's proposal

EFTA Draft

or has his registered place of
business. If the proprietor is
neither resident nor has his
registered place of business
on the territory of one of the
Contracting States, the rele-
vant law shall be the law of
the Contracting State in which
an agent has been appointed or
an address for service chosen
in accordance with the terms
of Article 172. If no agent
has been appointed and no

such address chosen, the
relevant law shall be the law
of the Contracting State in
which the European Patent
Office is located.

place of business. If the
applicant is neither resident
nor has his registered place
of business on the territory
of one of the Contracting
States, the relevant law shall
be the law of the Contracting
State in which an agent has
been appointed in accordance
with the terms of Article 172.
If no agent has been appointed,
the relevant law shall be the
law of the Contracting State
in which the European ratent
Office is located.
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CHAPTER I
STATUS AND GENERAL ORGANISATION

Article 31
Legal status

1965 Draft Chairman's proposal EFTA Draft

(1) * The European Patent Office (1) enn (1) +
is an organisation common to the
Contracting States and endowed with
administrative and financial auto-
nomy.

(2) * The activities of the (2) soe (2) +
European Patent Office shall be
controlled by the /Administrative
Council7.




Assignment of tasks by means of a special convention

1965 Draft

Chairman's proposal

EFTA Draft

The European Patent Office may be
given additional tasks by a special
convention within the meaning of
Article 8a. Special organs may be
set up within the European Patent
Office in order to carry out such
additional tasks; such organs shall
constitute common institutions of
the States entering into this special
convention and shall be subject to
the supervision of the select
committee of the Administrative
Council.

See point 10 of the
explanatory note to the
EFTA Draft. (Annex II
to EFTA 4/67 dated

19 January 1967).




Article 32

Legal

character

1965 Draft

Chairman's proposal

EFTA Draft

(1) * The European Patent Office
shall be a legal entity.

(2) * In each of the Contracting
States, the European Patent Office
shall have the maximum legal
capacity given to legal entities by
the national law; in particular, it
may acquire or transfer immovables
and movables and institute proceed-
ings in its own name.

(3) * The President of the
European Patent Office shall
exercise the legal capacity of
that Office.

(1) sse

(2) s4s

(3) ...

(1) +

(2) +

(3) +

AT A 2



1965 Draft

Chairman's proposal

EFTA Draft

£1) »

1st variant

The European Patent Office shall be
located at eo e

2nd variant

The location of the European Patent
Office shall be determined by unanimous_
decision of the /Administrative Council/.

3rd variant

The location of the European Patent
Office shall be determined by common
agreement on the part of the Contrac-
ting States.

_ (2) * By unanimous decision, the
/Administrative Council7 may, if need be,
create Branches of the European Patent
Office for the purpose of information
and liaison, in conjunction with the
central industrial property services of
the Contracting States or in conjunc-
tion with the /International Patents
Institute at The Hagug/.

(3) * The creation of these Branches
may be decided upon in order to meet the
needs of the European Patent Office or
those of Contracting States or the
/International Patents Institute at
The Hague/.

()

1st variant

2nd variant

- omitted -

3rd variant

- omitted -

(2) eoe

(3) «eo

(1)

1st variant

+

2nd variant

+

3rd variant

+

(2) +

(3) +
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Languages

1965 Draft

Chairman's proposal

EFTA Draft

(1) * Subject to the
following provisions, the
languages in use at the European
Patent Office shall be English,
French and German.

(2) Persons having their
registered place of business or
ordinary residence within the
territory of one of the
Contracting States in which an
official language other than the
languages specified in
paragraph 1 is used, and
nationals of that State who are
resident abroad, may file
applications for European
patents in that language.
Nevertheless, a translation in
one of the languages referred to
in paragraph 1 must be produced
within a period of three months
from the date of filing.

(3) Subject to the exceptions
provided for in the Implementing
R2gulations, the language of an
spplication for a Europ=zan
patent or, in the case referred
to 1n paragraph 2, that of tue
translation, must be used inall
dealings with the European Patenﬁ

Office. If a document has to be
produced before the expiration

of a time limit, paragraph 2
shall apply mutatis mutandis,
provided that the iranslation
is produced ip the language

0ot tne procsedings and within a

(1) LR ]

(2) eee

(3) ..

(1) +

(2) +

(3) +
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1965 Draft

Chairman's proposal

EFTA Draft

priod of one month from the
p-oduction of the document.

(4) Entries in the Register
of European Patents shall be
made in the three languages re=
ferred to in paragraph 1. In
cuses of doubt, the entry in the
1. nguage of the application or.
i: the case referred to in para-
graph 2, in that of the trans-
lation, shall be authentic.

(5) The printed specifications
o:" BEuropean patents shall be
prblished in the language of the
application or, in ths case re-
feried to in paragraph 24 in
inat of the translationj; they
shall include a translation of
the claims into each of the othor
+wo languages referred to in
peragraph 1.

{hY sas

(4a) Buropean patent appli-
cations shall be published in
the language of the application
or, in the case referred to in
paragraph &, that of the trans-
letion; a translation of the
claims into each of the other
two languages referred to in
paragraph 1 snall be attached.

(5) «eo

Note

The later translation referred
to in paragraph 5 of the EFTA
Draft is to be dealt with in
connection with the provisions
cancarning the European patent
aiter it has been granted.

(4) +

(5) The printed specifi-
cations of European patents shall
be published in the language of
the application or, in the case
referred to in paragraph 2, in
that of the translation; they
shall include a translation of
the claims into each of the othe:
two languages referred to in par:-
graph 1. Any Contracting State unay

e
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1965 Draft Chairman's proposal EFTA Draft

require that, for a patent to
be effective in that State,
the applicant shall furnish a
translation of the whole
specification into the lan-
guage of that State and the
specification shall be prin-
ted and published also in
that language.

(6) * The European Patent (6) wss (6) +
Bulletin shall be published in
the three languages referred to
in paragraph 1.

(7) The patent claims con- (7) oee ' o
tained in the notification pure~
suant to Article 96, paragraph 2,
shall be published in the
language of the application or,
in the case referred to in para-
graph 2, in that of the trans-
letion. The patent claims shall
also be translated into the other
two languages referred to in
paragraph 1,

(8) * The Official Journal of | (8) ... (8) +
the Kuropean Patent Office szhall Note

b2 published partly in all of the Paragraph 3 was paragraph 7 in
languages of the Contracting thei1962 Dratts grap
Ctates and partly in the three
languages refecrad vo .n para-
a72ph ', in coaturmity with the
Taniewcnting Kayul vnions.




Article 35

Privileges and immunities

1965 Draft Chairman's proposal EFTA Draft

* The European Patent Office coe +
and its officials and other
employees shall enjoy in the
territory of Contracting States
[’: those privileges and immunities

which are necessary to the
carrying out of their tasks in
accordance with the terms of
the provisions laid down in a
special protocol.




Administration

1965 Dratt

Chairman's proposal

LFTA Draft

(1)

* The President of the

ruropean Patent Office shall en-
sure that the Office is adminis-
tered in accordance with the
provisions of this Convention
and its Implementing Regulations;
he shall be responsible for the
activities of the buropean Pua-
tent Office to the /Administra-
tive Council/.

(2) * To this end, the Presi-
dent shall have the following
powers:

(a) *

(b) *

(c) *

he shall take all
necessary steps to en=
sure the functioning of
the organisation;

he may place before the_
éAdministrative Council/
any proposal for amending
this Convention and any
proposal for general
regulations or decisions
concerning the European
Patent Office which come
within the competency of

the 7[Edministrat.ive Coun-

cil/;

re shall pienare and im-

riemen. tac o adget in con-
armity wiwn the financial
rovicions;

(1) The President of the kuro-

pean Patent Office shall ensure
that the Office is administered
in accordance with the provie
sions of this Convention and
its Implementing Regulations as
also, in so far as the European
Patent Cffice is given addie
tional tasks on the basis of a
special convention within the
meaning of Article 8a, in
accordance with the provisions
of such special convention and
its implementing regulations.
He shall be responsible for the
activities of the European Pa-
tent Office to the Administra-
tive Council.

(2) s e

(a) cee

(b) ..o

(c) eoe

(1) +

(2) +

(a) +

(b) +

(c) +

-p
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1965 Draft

Chairman's proposal

EFTA Draft

(d)

(e)

(£)

(g)

(h)

(1)

he shall submit each year the
accounts, the balance sheet and a
management report to the éAdmi-
nistrative Counci&?;

he shall exercise supervisory
authority over the personnelj;

he shall appoint the officials and

employees other than those referred
to in Article 37, and shall decide
on their promotionj

he shall exercise disciplinary
authority over the officials and
employees other than those re-
ferred to in Article 37, and may
propose disciplinary action to the

/Administrative Council/ with re=-

gard to officials referred to in
Article 37, paragraph 3;

he may delegate his functions to one
or more officials or eiployees of
the European Patent Officej

he shall take part in the dis=-
cussions of the /administrative
Council/relating to questions
which concern the Buropzan Pa=~
tent Office.

(3) * The President shall be assisted

by a number of Vice-Presideats. in his
alsunce, he shali be represented by one

C.

iLe Vice-Fresidents.

1. ) —

(e) coo
(£f) oo

(g) sse

(h) ses

(i) ss e

(3) oo

(a)

(e)
(f)

(g)

(h)

(1)

+

+

(3) +




Article 37

Appointment of senior officials
1965 Draft Chairman's proposal EFTA Draft
(1) * The President of the (1) ces (1) +
European Patent Office shall
be appointed by decision of the
AAdm1n1strat1ve Counc11/
(2) * The Vice-Presidents (2) wos (2) +
shall be app01nted by decision_
of the AAdmlnlstratlve Counc1_/
after the President has been
consulted.
(3) * The members of the (3) The Members of the Boards (3) + -
Boards of Appeal and of the of Appeal and of the Enlarged
Revocation Boards shall be Board of Appeal shall be
appointed by the decision of appointed by the decision of
the /Administrative Counc1_/, the Administrative Council,
taken on the recommendation taken on the recommendation
of the President. of the President.

[ ———————————e NPT Tl



Article 38

Duties of Office

1965 Draft

Chairman's proposal

EFTA Draft

(1) * The officials and
other employees of the
European Patent Office are
bound, even after the termina-
tion of their employment, not
to disclose information which
by its nature is a professional
secret.

(2) * The officials or other
employees of the European Patent
Office may not, in the course of
their employment, file applica=-
tions for patents either directly
or through an intermediary.

(3) * The [Kdministrative
Council/ shall fix the regula-
tions for officials and the
conditions of service for other
employees of the European Patent
Office.

(1) ese

(2) oo

(3) ...

(1) +

(2) +

(3) +




Article 39

Disputes between the European Patent Office and its staff

1965 Draft

Chairman's proposal

EFTA Draft

* /An international court/ shall
have jurisdiction in any litigation
between the European Patent Office
and its officers within the limits
and subject to the conditions laid
down in the regulations for officials
or arising from the conditions of
service for other employees.

An Appeals Committee shall be
established for the purpose of
resolving disputes between the
BEuropean Patent Office and its
staff. The competence of the
Appeals Committee, its composition,
and the appeals procedure, shall be
laid down in a special statute.




e

ArticCle

Liability

A

1965 Draft

Chairman's proposal

EFTA Draft

(1) * The contractual liability of
the European Patent Office shall be
governed by the law applicable to the
relevant contract.

(2) * In the matter of non-contractual

liability, the European Patent Office
shall be bound, in conformity with the
general principles common to the laws of
Contracting States, to make good any
damage caused by its employees in the
performance of their duties

(3) * The personal liability of its
employees towards the European Patent
Office shall be laid down in their
conditions of service or other rules
applicable to them.

(4) * /An international court/ shall
have jurisdiction to hear disputes
concerning the liability for damages
referred to in paragraph 2.

(1) ...

(2) LN

(3) ...

(&)

1st variant

A Board of Arbitration shall

be established for the

purpose of resolving disputes
concerning the recovery of
damages provided for in
paragraphs 1 en 2. The com-
position of the Board of
Arbitration and the arbit-
ration procedure shall be

laid. down in a special statute.

(1) +

(2) +

(3)

+

(4) +

-2




Article 4O (coat.) ‘ -2 -

1965 Draft Chairman's proposal EFTA Draft

2nd variant

Disputes concerning the recovery
of damages provided for in para-
graphs 1 and 2 shall be decided
by the courts with jurisdiction
to decide such disputes in the
‘place at which the European Patent
iOffj.ce is located.

i s A £ e W P s P A T PN 2 T T ISV T T




Article 41

Control of the legality of decisions of the Administrative Council

and of the President of the European Patent Office

1965 Draft

Chairman's proposal

EFTA Draft

(1) * For the purpose of ccn-
trolling the legality of the
decisions of the /Administrative
Council/ and of the President of
the European Patent Office, the
/European Patent Court/ shall be
empowered to hear appeals from
decisions alleged to be ultra
vires, violation of a basic
procedural rule, violations of
the provisions of this Convention
or of its Implementing Regulations,
or abuse of authority, which may
be lodged by a natural or legal
person, provided that the decision
which is challenged concerns such
person directly.

(2) * Appeals referred to in the
preceding paragraph must be lodged
within a period of two moniks
counting from the date, as the case
may be, of the publication of the
decision, of its notification to the
interested party or, failing thece,
from the date on which the party
learned of the decision.

(3) * If_the appeal is well
grounded, /the European Patent
Couxt/ shall quash cthe challenged
decigcion.

- omitted -

(1) +

(2) +

(3) +




Article 41 (cont.)

2 -

1965 Draft

Chairman's proposal

EFTA Draft

(4) » éfhc Administrative
Council7 or the President of the
European Patent Office shall be
bound to take steps to implement
the decision. Such obligation
shall be without prejudice to
any obligation which may arise
from the application of
Article 40, paragraph 2.

(&) *
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